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§ 431.372 Sampling. 
For purposes of a certification of 

compliance, the determination that a 
basic model complies with the applica-
ble energy conservation standard or 
water conservation standard shall be 
based upon the testing and sampling 
procedures, and other applicable rating 
procedures set forth in this part. For 
purposes of a certification of compli-
ance, the determination that a basic 
model complies with the applicable de-
sign standard shall be based on the in-
corporation of specific design require-
ments specified in this part. 

§ 431.373 Enforcement. 
For covered equipment other than 

electric motors, this section sets forth 
procedures the Department will follow 
in pursuing alleged non-compliance 
with an applicable energy or water con-
servation standard. Paragraph (c) of 
this section applies to all such covered 
equipment, paragraphs (a)(1) and (a)(2) 
of this section apply to all such equip-
ment except for distribution trans-
formers and commercial heating, ven-
tilating, and air conditioning equip-
ment and commercial water heating 
equipment. 

(a) Performance standards—(1) Test no-
tice. Upon receiving information in 
writing concerning the energy perform-
ance or water performance (in the case 
of commercial prerinse spray valves) of 
a particular covered equipment sold by 
a particular manufacturer or private 
labeler, which indicates that the cov-
ered equipment may not be in compli-
ance with the applicable energy- or 
water-performance standard, the Sec-
retary may conduct a review of the 
test records. The Secretary may then 
conduct enforcement testing of that 
equipment by means of a test notice 
addressed to the manufacturer or pri-
vate labeler in accordance with the fol-
lowing requirements: 

(i) The test notice procedure will 
only be followed after the Secretary or 
his/her designated representative has 
examined the underlying test data (or, 
where appropriate, data about the use 
of an alternative efficiency determina-
tion method (AEDM)) provided by the 
manufacturer, and after the manufac-
turer has been offered the opportunity 
to meet with the Department to verify 

compliance with the applicable energy 
conservation standard or water con-
servation standard. When compliance 
of a basic model was certified based on 
an AEDM, the Department has the dis-
cretion to pursue other steps provided 
under this part for verifying the AEDM 
before invoking the test notice proce-
dure. A representative designated by 
the Secretary must be permitted to ob-
serve any reverification procedures un-
dertaken according to this subpart, and 
to inspect the results of such 
reverification. 

(ii) The test notice will be signed by 
the Secretary or his/her designee and 
will be mailed or delivered by the De-
partment to the plant manager or 
other responsible official designated by 
the manufacturer. 

(iii) The test notice will specify the 
model or basic model to be selected for 
testing, the number of units to be test-
ed, the method for selecting these 
units, the date and time at which test-
ing is to begin, the date when testing is 
scheduled to be completed, and the fa-
cility at which testing will be con-
ducted. The test notice may also pro-
vide for situations in which the se-
lected basic model is unavailable for 
testing, and it may include alternative 
basic models. For equipment that this 
part allows to be rated by use of an 
AEDM, the specified basic model may 
be one that the manufacturer has rated 
by actual testing or that it has rated 
by the use of an AEDM. 

(iv) The Secretary may require in the 
test notice that the manufacturer of a 
covered equipment shall ship at his ex-
pense a reasonable number of units of 
each basic model specified in the test 
notice to a testing laboratory des-
ignated by the Secretary. The number 
of units of a basic model specified in a 
test notice shall not exceed 20. 

(v) Within five working days of the 
time the units are selected, the manu-
facturer must ship the specified test 
units of a basic model to the des-
ignated testing laboratory. 

(2) Testing laboratory. Whenever the 
Department conducts enforcement 
testing at a designated laboratory in 
accordance with a test notice under 
this section, the resulting test data 
shall constitute official test data for 
that basic model. The Department will 
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use such test data to make a deter-
mination of compliance or noncompli-
ance. 

(3) Sampling. The Secretary will base 
the determination of whether a manu-
facturer’s basic model complies with 
the applicable energy- or water-per-
formance standard on testing con-
ducted in accordance with the applica-
ble test procedures specified in this 
part, and with the following statistical 
sampling procedures: 

(i) For commercial prerinse spray 
valves, illuminated exit signs, traffic 
signal modules and pedestrian modules, 
refrigerated bottled or canned vending 
machines, and commercial clothes 
washers, the methods are described in 
appendix B to subpart F of part 430 
(Sampling Plan for Enforcement Test-
ing). 

(ii) For automatic commercial ice 
makers, as well as commercial refrig-
erators, freezers, and refrigerator- 
freezers, the methods are described in 
appendix D to subpart T of part 431 and 
include the following provisions: 

(A) Except as required or provided in 
paragraphs (a)(3)(ii)(B) and (a)(3)(ii)(C) 
of this section, initially, the Depart-
ment will test two units. 

(B) Except as provided in paragraph 
(a)(3)(ii)(C) of this section, if fewer 
than two units of basic model are 
available for testing when the manu-
facturer receives the test notice, then: 

(1) If only one unit of a basic model 
is available for testing, the Depart-
ment will test that unit, and will base 
the compliance determination on the 
results for that unit in a manner other-
wise in accordance with this section. 
Available units are those, which are 
available for commercial distribution 
within the United States. 

(2) If a basic model is very large or 
has unusual testing requirements, the 
Department may decide to base the de-
termination of compliance on the test-
ing of one unit, if the manufacturer so 
requests and provides sufficient jus-
tification for the request. 

(i) The available unit(s) and one or 
more of the other units that subse-
quently become available (up to a max-
imum of four); or 

(ii) Up to four of the other units that 
subsequently become available. 

(C) Notwithstanding paragraphs 
(a)(3)(ii)(A) and (a)(3)(ii)(B) of this sec-
tion, if testing of the available or sub-
sequently available units of a basic 
model would be impractical, as for ex-
ample when a basic model is very large, 
has unusual testing requirements, or 
has limited production, the Depart-
ment may in its discretion decide to 
base the determination of compliance 
on the testing of fewer than the avail-
able number of units, if the manufac-
turer so requests and demonstrates 
that the criteria of this paragraph are 
met. 

(iii) For commercial HVAC and WH 
products, the methods are described in 
appendix D to subpart T of part 431 and 
include the following provisions: 

(A) Except as required or provided in 
paragraphs (a)(3)(iii)(B) and 
(a)(3)(iii)(C) of this section, initially, 
the Department will test two units. 

(B) Except as provided in paragraph 
(a)(3)(iii)(C) of this section, if fewer 
than two units of basic model are 
available for testing when the manu-
facturer receives the test notice, then: 

(1) The Department will test the 
available unit(s); or 

(2) If one or more other units of the 
basic model are expected to become 
available within six months, the De-
partment may instead at its discretion, 
test either: 

(i) The available unit(s) and one or 
more of the other units that subse-
quently become available (up to a max-
imum of four); or 

(ii) Up to four of the other units that 
subsequently become available. 

(C) Notwithstanding paragraphs 
(a)(3)(iii)(A) and (a)(3)(iii)(B) of this 
section, if testing of the available or 
subsequently available units of a basic 
model would be impractical, as for ex-
ample when a basic model is very large, 
has unusual testing requirements, or 
has limited production, the Depart-
ment may in its discretion decide to 
base the determination of compliance 
on the testing of fewer than the avail-
able number of units, if the manufac-
turer so requests and demonstrates 
that the criteria of this paragraph are 
met. 

(iv) For the purposes of paragraphs 
(a)(3)(ii)(A) through (a)(3)(ii)(C) and 
(a)(3)(iii)(A) through (a)(3)(iii)(C) of 
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this section, when it tests three or 
fewer units, the Department will base 
the compliance determination on the 
results of such testing in a manner oth-
erwise in accordance with this section. 

(v) For the purposes of paragraphs 
(a)(3)(ii)(A) through (a)(3)(ii)(C) and 
(a)(3)(iii)(A) through (a)(3)(iii)(C) of 
this section, available units are those 
that are available for commercial dis-
tribution within the United States. 

(4) Test unit selection. (i) For commer-
cial prerinse spray valves, illuminated 
exit signs, traffic signal modules and 
pedestrian modules, refrigerated bot-
tled or canned vending machines, and 
commercial clothes washers, the fol-
lowing applies: 

(A) The Department shall select a 
batch, a batch sample, and test units 
from the batch sample in accordance 
with the following provisions of this 
paragraph and the conditions specified 
in the test notice. 

(B) The batch may be subdivided by 
the Department using criteria specified 
in the test notice. 

(C) The Department will then ran-
domly select a batch sample of up to 20 
units from one or more subdivided 
groups within the batch. The manufac-
turer shall keep on hand all units in 
the batch sample until the basic model 
is determined to be in compliance or 
non-compliance. 

(D) The Department will randomly 
select individual test units comprising 
the test sample from the batch sample. 

(E) All random selection shall be 
achieved by sequentially numbering all 
of the units in a batch sample and then 
using a table of random numbers to se-
lect the units to be tested. 

(ii) For automatic commercial ice 
makers, as well as commercial refrig-
erators, freezers, and refrigerator- 
freezers, the following applies: 

(A) The Department will select a 
batch from all available units, and a 
test sample (i.e., the units to be tested) 
from the batch, in accordance with the 
provisions of this paragraph and the 
conditions specified in the test notice. 

(B) The Department may select the 
batch by utilizing the criteria specified 
in the test notice (date of manufacture, 
component-supplier, location of manu-
facturing facility, or other criteria) 

which may differentiate one unit from 
another within a basic model. 

(C) The Department will randomly 
select individual units to be tested, 
comprising the test sample, from the 
batch. The Department will achieve 
random selection by sequentially num-
bering all of the units in a batch and 
then using a table of random numbers 
to select the units to be tested. The 
manufacturer must keep on hand all 
units in the batch until such time as 
the inspector determines that the 
unit(s) selected for testing is (are) op-
erative. Thereafter, once a manufac-
turer distributes or otherwise disposes 
of any unit in the batch, it may no 
longer claim under paragraph (a)(5)(iii) 
of this section that a unit selected for 
testing is defective due to a manufac-
turing defect or failure to operate in 
accordance with its design and oper-
ating instructions. 

(5) Test unit preparation. (i) Before 
and during the testing, a test unit se-
lected in accordance with paragraph 
(a)(4) of this section shall not be pre-
pared, modified, or adjusted in any 
manner unless such preparation, modi-
fication, or adjustment is allowed by 
the applicable Department test proce-
dure. The Department will test each 
unit in accordance with the applicable 
test procedures. 

(ii) No one may perform any quality 
control, testing, or assembly proce-
dures on a test unit, or any parts and 
subassemblies thereof, that is not per-
formed during the production and as-
sembly of all other units included in 
the basic model. 

(iii) A test unit shall be considered 
defective if it is inoperative. A test 
unit is also defective if it is found to be 
in noncompliance due to a manufac-
turing defect or due to failure of the 
unit to operate according to the manu-
facturer’s design and operating instruc-
tions, and the manufacturer dem-
onstrates by statistically valid means 
that, with respect to such defect or 
failure, the unit is not representative 
of the population of production units 
from which it is obtained. Defective 
units, including those damaged due to 
shipping or handling, must be reported 
immediately to the Department. The 
Department will authorize testing of 
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an additional unit on a case-by-case 
basis. 

(6) Testing at manufacturer’s option. (i) 
If the Department determines a basic 
model to be in noncompliance with the 
applicable energy performance stand-
ard or water performance standard at 
the conclusion of its initial enforce-
ment sampling plan testing, the manu-
facturer may request that the Depart-
ment conduct additional testing of the 
basic model. Additional testing under 
this paragraph must be in accordance 
with the applicable test procedure, and: 

(A) For commercial prerinse spray 
valves, illuminated exit signs, traffic 
signal modules and pedestrian modules, 
refrigerated bottled or canned vending 
machines, and commercial clothes 
washers, the applicable provisions in 
appendix B to subpart F of part 430; 

(B) For automatic commercial ice 
makers, as well as commercial refrig-
erators, freezers, and refrigerator- 
freezers, the applicable provisions in 
appendix D to subpart T of part 431, 
and limited to a maximum of six addi-
tional units of basic model. 

(ii) All units tested under this para-
graph shall be selected and tested in 
accordance with paragraphs (a)(1)(v), 
(a)(2), (a)(4), and (a)(5) of this section. 

(iii) The manufacturer shall bear the 
cost of all testing under this para-
graph. 

(iv) The Department will advise the 
manufacturer of the method for select-
ing the additional units for testing, the 
date and time at which testing is to 
begin, the date by which testing is 
scheduled to be completed, and the fa-
cility at which the testing will occur. 

(v) The manufacturer shall cease dis-
tribution of the basic model tested 
under the provisions of this paragraph 
from the time the manufacturer elects 
to exercise the option provided in this 
paragraph until the basic model is de-
termined to be in compliance. The De-
partment may seek civil penalties for 
all units distributed during such pe-
riod. 

(vi) If the additional testing results 
in a determination of compliance, the 
Department will issue a notice of al-
lowance to resume distribution. 

(b) Design standard. In the case of a 
design standard, the Department can 
determine that a model is noncompli-

ant after the Department has examined 
the underlying design information 
from the manufacturer and has offered 
the manufacturer the opportunity to 
verify compliance with the applicable 
design standard. 

(c) Cessation of distribution of a basic 
model of commercial equipment other than 
electric motors. (1) In the event the De-
partment determines, in accordance 
with enforcement provisions set forth 
in this subpart, a model of covered 
equipment is noncompliant, or if a 
manufacturer or private labeler deter-
mines one of its models to be in non-
compliance, the manufacturer or pri-
vate labeler shall: 

(i) Immediately cease distribution in 
commerce of all units of the basic 
model in question; 

(ii) Give immediate written notifica-
tion of the determination of non-
compliance to all persons to whom the 
manufacturer has distributed units of 
the basic model manufactured since 
the date of the last determination of 
compliance; and 

(iii) If requested by the Secretary, 
provide the Department within 30 days 
of the request, records, reports and 
other documentation pertaining to the 
acquisition, ordering, storage, ship-
ment, or sale of a basic model deter-
mined to be in noncompliance. 

(2) The manufacturer may modify the 
noncompliant basic model in such 
manner as to make it comply with the 
applicable performance standard. The 
manufacturer or private labeler must 
treat such a modified basic model as a 
new basic model and certify it in ac-
cordance with the provisions of this 
subpart. In addition to satisfying all 
requirements of this subpart, the man-
ufacturer must also maintain records 
that demonstrate that modifications 
have been made to all units of the new 
basic model before its distribution in 
commerce. 

(3) If a manufacturer or private label-
er has a basic model that is not prop-
erly certified in accordance with the 
requirements of this subpart, the Sec-
retary may seek, among other rem-
edies, injunctive action to prohibit dis-
tribution in commerce of the basic 
model. 

[75 FR 669, Jan. 5, 2010; 75 FR 4475, Jan. 28, 
2010] 
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