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§ 905.23 What are the opportunities for 
using the Freedom of Information 
Act to request plan and report 
data? 

IRPs, small customer plans, min-
imum investment reports and EE/RE 
reports and associated data submitted 
to Western are subject to the Freedom 
of Information Act (FOIA) and may be 
made available to the public upon re-
quest. IRPs must be posted on a cus-
tomer’s publicly available Web site or 
on Western’s Web site. Customers post-
ing their IRPs on their own Web site 
must notify Western of this decision 
when they submit their IRP. A hotlink 
on Western’s Web site to IRPs posted 
on customer Web sites gives interested 
parties ready access to those IRPs. 
Western will post on its Web site the 
IRPs of customers that do not post on 
their own Web sites. Prior to posting, 
Western will provide the customer the 
opportunity to submit its views on 
whether information contained in the 
IRP is exempt from the FOIA’s manda-
tory public disclosure requirements. 
Customers may request confidential 
treatment of all or part of a submitted 
document consistent with FOIA exemp-
tions. Western will determine whether 
particular information is exempt from 
public access. Western will not disclose 
to the public information it has deter-
mined to be exempt, recognizing that 
certain competition-related customer 
information may be proprietary. 

[73 FR 35062, June 20, 2008] 

§ 905.24 Will Western conduct reviews 
of this program? 

Yes, Western may periodically ini-
tiate a public process to review the reg-
ulations in this subpart to determine 
whether they should be revised to re-
flect changes in technology, needs, or 
other developments. 

Subpart C—Power Marketing 
Initiative 

§ 905.30 Purpose and applicability. 
(a) The Power Marketing Initiative 

(PMI) provides a framework for mar-
keting Western’s long-term firm hydro-
electric resources. For covered 
projects, Western will make a major 
portion of the resources currently 

under contract available to existing 
long-term firm power customers for a 
period of time beyond the expiration 
date of their current contracts. 

(b) The Western projects covered by 
this subpart are the Pick-Sloan Mis-
souri Basin Program—Eastern Division 
and the Loveland Area Projects (LAP). 
The PMI applies to covered projects to 
the extent it is consistent with other 
contractual and legal rights, and sub-
ject to any applicable project-specific 
environmental requirements. 

§ 905.31 Term. 
Western will extend resource com-

mitments for 20 years from the date ex-
isting contracts expire to existing cus-
tomers with long-term firm power con-
tracts from projects identified in sec-
tion 905.30(b). 

§ 905.32 Resource extensions and re-
source pool size. 

(a) Western will extend a project-spe-
cific percentage of the marketable re-
source, determined to be available at 
the time future resource extensions 
begin, to existing customers with long- 
term firm power contracts. The re-
maining unextended power will be used 
to establish project-specific resource 
pools. An initial level of 96 percent of 
the marketable resource will be ex-
tended for the Pick-Sloan Missouri 
Basin Program—Eastern Division and 
the Loveland Area Projects. 

(b) At two 5-year intervals after the 
effective date of the extension to exist-
ing customers, Western shall create a 
project-specific resource pool incre-
ment of up to an additional 1 percent of 
the long-term marketable resource 
under contract at the time. The size of 
the additional resource pool increment 
shall be determined by Western based 
on consideration of the actual fair- 
share needs of eligible new customers 
and other appropriate purposes. 

(c) The initial pool percentages shall 
be applied to the marketable resource 
determined to be available at the time 
future resource extensions begin. Sub-
sequent percentages shall be applied to 
the resource under contract at the 
time. 

(d) The additional resource pool in-
crements shall be established by pro 
rata withdrawals, on 2 years’ notice, 

VerDate Mar<15>2010 10:19 Feb 15, 2011 Jkt 223033 PO 00000 Frm 00672 Fmt 8010 Sfmt 8010 Y:\SGML\223033.XXX 223033jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



663 

Department of Energy § 905.35 

from then-existing customers. With-
drawals could be mitigated or delayed 
if good water conditions exist. 

(e) Once the extensions for existing 
customers and allocations to new cus-
tomers from the resource pool have 
been made, additional power resources 
may become available for various rea-
sons. Any additional available re-
sources will be used as follows: 

(1) If power is reserved for new cus-
tomers but not allocated, or resources 
are offered but not placed under con-
tract, this power will be offered on a 
pro rata basis to customers that con-
tributed to the resource pool through 
application of the extension formula in 
§ 905.33. 

(2) If power resources become avail-
able as a result of the enhancement of 
existing generation, project-use load 
efficiency upgrades, the development of 
new resources, or resources turned 
back to Western, Western may elect to 
use this power to reduce the need to ac-
quire firming resources, retain the 
power for operational flexibility, sell 
these resources on a short-term basis, 
or allocate the power. 

(3) If resources become available due 
to imposition of penalties pursuant to 
§ 905.17, Western may make such re-
sources available within the marketing 
area to existing customers that are in 
compliance with subpart B, subject to 
withdrawal. 

§ 905.33 Extension formula. 

(a) The amount of power to be ex-
tended to an existing customer shall be 
determined according to this formula: 

Customer Contract Rate of Delivery 
(CROD) today/total project CROD 
under contract today × project-specific 
percentage × marketable resource de-
termined to be available at the time 
future resource extensions begin = 
CROD extended. 

(b) Where contract rates of delivery 
vary by season, the formula shall be 
used on a seasonal basis to determine 
the extended power resource. A similar 
pro rata approach shall be used for en-
ergy extensions. 

(c) Determination of the amount of 
resource available after existing con-
tracts expire, if significantly different 
from existing resource commitments, 

shall take place only after an appro-
priate public process. 

(d) The formula set forth in para-
graph (a) of this section also should be 
used to determine the amounts of firm 
power subject to withdrawal at 5-year 
intervals after the effective date of the 
extension to existing customers, except 
that the percentage used would be up 
to 1 percent for each of the two with-
drawal opportunities, and the formula 
would use the customer CROD, project 
CROD and the resource under contract 
at the time. 

§ 905.34 Adjustment provisions. 
Western reserves the right to adjust 

marketable resources committed to all 
customers with long-term firm power 
contracts only as required to respond 
to changes in hydrology and river oper-
ations, except as otherwise expressly 
provided in these regulations. Under 
contracts that extend resources under 
this PMI, existing customers shall be 
given at least 5 years’ notice before ad-
justments are made. New customers 
may receive less notice. The earliest 
that any notice under this section shall 
become effective is the date that exist-
ing contractual commitments expire. 
Any adjustment shall only take place 
after an appropriate public process. 
Withdrawals to serve project use and 
other purposes provided for by contract 
shall continue to take place based on 
existing contract/marketing criteria 
principles. 

§ 905.35 New customer eligibility. 
(a) Allocations to new customers 

from the project-specific resource pools 
established under § 905.32 shall be deter-
mined through separate public proc-
esses in each project’s marketing area. 
New customers receiving an allocation 
must execute a long-term firm power 
contract to receive the allocated power 
and are required to comply with the 
IRP requirements in this part. Con-
tracts with new customers shall expire 
on the same date as firm power con-
tracts with all other customers of a 
project. 

(b) To be eligible for an allocation, a 
potential new customer must be a pref-
erence entity, as defined in Reclama-
tion law, within the currently estab-
lished marketing area for a project. 
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