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Election Assistance Commission § 9409.3 

(4) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of the Commission. 

(c) In providing for these require-
ments, the Commission does not waive 
the sovereign immunity of the United 
States. 

(d) This part is intended only to pro-
vide guidance for the internal oper-
ations of the Commission and to in-
form the public about Commission pro-
cedures concerning the service of proc-
ess and responses to demands or re-
quests. The procedures specified in this 
part, or the failure of any Commission 
employee to follow the procedures 
specified in this part, are not intended 
to create, do not create, and may not 
be relied upon to create a right or ben-
efit, substantive or procedural, en-
forceable at law by a party against the 
United States. 

§ 9409.2 Applicability. 
(a) This part applies to demands and 

requests to employees for factual or ex-
pert testimony relating to official in-
formation, or for production of official 
records or information, in legal pro-
ceedings in which the Commission is 
not a named party. However, it does 
not apply to: 

(1) Demands upon or requests for a 
Commission employee to testify as to 
facts or events that are unrelated to 
his or her official duties or that are un-
related to the functions of the Commis-
sion; 

(2) Demands upon or requests for a 
former Commission employee to testify 
as to matters in which the former em-
ployee was not directly or materially 
involved while at the Commission; 

(3) Requests for the release of records 
under the Freedom of Information Act, 
5 U.S.C. 552, or the Privacy Act, 5 
U.S.C. 552a; and 

(4) Congressional demands and re-
quests for testimony or records. 

(b) [Reserved] 

§ 9409.3 Definitions. 
As used in this part, the term— 
Commission means the U.S. Election 

Assistance Commission, established by 
the Help America Vote Act of 2002, 42 
U.S.C. 15301 et seq. 

Commission employee or employee 
means: 

(a) Any current or former officer or 
employee of the Commission; 

(b) Any other individual hired 
through contractual agreement by or 
on behalf of the Commission or who 
has performed or is performing services 
under an agreement for the Commis-
sion; and 

(c) Any individual who served or is 
serving in any consulting or advisory 
capacity to the Commission, whether 
formal or informal. 

(d) This definition does not include 
persons who are no longer employed by 
the Commission and who are retained 
or hired as expert witnesses or who 
agree to testify about general matters, 
matters available to the public, or 
matters with which they had no spe-
cific involvement or responsibility dur-
ing their employment with the Com-
mission. 

Demand means a subpoena, or an 
order or other command of a court or 
other competent authority, for the pro-
duction, disclosure, or release of 
records or for the appearance and testi-
mony of a Commission employee that 
is issued in a legal proceeding. 

General Counsel means the General 
Counsel of the Commission or a person 
to whom the General Counsel has dele-
gated authority under this part. 

Legal proceeding means any matter 
before a court of law, administrative 
board or tribunal, commission, admin-
istrative law judge, hearing officer, or 
other body that conducts a legal or ad-
ministrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion. 

Records or official records and informa-
tion means: 

(a) All documents and materials that 
are Commission records under the 
Freedom of Information Act (5 U.S.C. 
552); 

(b) All other documents and mate-
rials contained in files of the Commis-
sion; and 

(c) All other information or mate-
rials acquired by a Commission em-
ployee in the performance of his or her 
official duties or because of his or her 
official status. 

Request means any informal request, 
by whatever method, for the produc-
tion of records and information or for 
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testimony that has not been ordered by 
a court or other competent authority. 

Testimony means any written or oral 
statements, including depositions, an-
swers to interrogatories, affidavits, 
declarations, interviews, and state-
ments made by an individual in con-
nection with a legal proceeding. 

§ 9409.4 Production or disclosure pro-
hibited unless approved by appro-
priate Commission official. 

(a) No employee or former employee 
of the Commission shall, in response to 
a demand of a court or other authority, 
produce a record or disclose any infor-
mation relating to any record of the 
Commission, or disclose any informa-
tion or produce any material acquired 
as part of the performance of his offi-
cial duties or because of his official 
status without the prior, written ap-
proval of the General Counsel of the 
Commission. 

(b) Any expert or opinion testimony 
by a former employee of the Commis-
sion shall be excepted from the require-
ments of this part where the testimony 
involves only general expertise gained 
while employed at the Commission. 

§ 9409.5 Procedures for demand for 
testimony or production of docu-
ments. 

(a) A demand directed to the Com-
mission for the testimony of a Commis-
sion employee or for the production of 
documents shall be served in accord-
ance with the Federal Rules of Civil 
Procedure, Federal Rules of Criminal 
Procedure, or applicable State proce-
dures and shall be directed to the Gen-
eral Counsel, U.S. Election Assistance 
Commission, 1201 New York Avenue, 
NW., Suite 300, Washington, DC 20005. 
Acceptance of a demand shall not con-
stitute an admission or waiver with re-
spect to jurisdiction, propriety of serv-
ice, improper venue, or any other de-
fense in law or equity available under 
the applicable laws or rules. 

(b) If a subpoena is served on the 
Commission or a Commission employee 
before submitting a written request 
and receiving a final determination, 
the Commission will oppose the sub-
poena on grounds that the request was 
not submitted in accordance with this 
part. 

(c) A written request must contain 
the following information: 

(1) The caption of the legal pro-
ceeding, docket number, name and ad-
dress of the court or other authority 
involved; and the procedural posture of 
the legal proceeding. 

(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance; 

(3) A list of categories of records 
sought, a detailed description of how 
the information sought is relevant to 
the issues in the legal proceeding, and 
a specific description of the substance 
of the testimony or records sought; 

(4) A statement as to how the need 
for the information outweighs the need 
to maintain any confidentiality of the 
information and outweighs the burden 
on the Commission to produce the 
records or provide testimony; 

(5) A statement indicating that the 
information sought is not available 
from another source, from other per-
sons or entities, or from the testimony 
of someone other than a Commission 
employee, such as a retained expert; 

(6) If testimony is requested, the in-
tended use of the testimony, a general 
summary of the desired testimony, and 
a showing that no document could be 
provided and used in lieu of testimony; 

(7) A description of all prior deci-
sions, orders, or pending motions in the 
case that bear upon the relevance of 
the requested records or testimony; 

(8) The name, address, and telephone 
number of counsel to each party in the 
case; 

(9) An estimate of the amount of 
time that the requester and other par-
ties will require of each Commission 
employee for time spent by the em-
ployee to prepare for testimony, in 
travel, and for attendance in the legal 
proceeding; and 

(10) Whether travel by the Commis-
sion employee is required to provide 
the testimony; or, in lieu of in-person 
testimony, whether a deposition may 
be taken at the employee’s duty sta-
tion. 

(d) The Commission reserves the 
right to require additional information 
to complete a request where appro-
priate. 
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