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(a) The conditions or circumstances 
leading to the Office’s determination 
that higher minimum capital ratios are 
appropriate or necessary for the bank; 

(b) The exigency of those cir-
cumstances or potential problems; 

(c) The overall condition, manage-
ment strength, and future prospects of 
the bank and, if applicable, its holding 
company and/or affiliate(s); 

(d) The bank’s liquidity, capital, risk 
asset and other ratios compared to the 
ratios of its peer group; and 

(e) The views of the bank’s directors 
and senior management. 

§ 3.12 Procedures. 
(a) Notice. When the OCC determines 

that minimum capital ratios above 
those set forth in § 3.6 or other legal au-
thority are necessary or appropriate 
for a particular bank, the OCC will no-
tify the bank in writing of the proposed 
minimum capital ratios and the date 
by which they should be reached (if ap-
plicable) and will provide an expla-
nation of why the ratios proposed are 
considered necessary or appropriate for 
the bank. 

(b) Response. (1) The bank may re-
spond to any or all of the items in the 
notice. The response should include 
any matters which the bank would 
have the Office consider in deciding 
whether individual minimum capital 
ratios should be established for the 
bank, what those capital ratios should 
be, and, if applicable, when they should 
be achieved. The response must be in 
writing and delivered to the designated 
OCC official within 30 days after the 
date on which the bank received the 
notice. The Office may shorten the 
time period when, in the opinion of the 
Office, the condition of the bank so re-
quires, provided that the bank is in-
formed promptly of the new time pe-
riod, or with the consent of the bank. 
In its discretion, the Office may extend 
the time period for good cause. 

(2) Failure to respond within 30 days 
or such other time period as may be 
specified by the Office shall constitute 
a waiver of any objections to the pro-
posed minimum capital ratios or the 
deadline for their achievement. 

(c) Decision. After the close of the 
bank’s response period, the Office will 
decide, based on a review of the bank’s 

response and other information con-
cerning the bank, whether individual 
minimum capital ratios should be es-
tablished for the bank and, if so, the 
ratios and the date the requirements 
will become effective. The bank will be 
notified of the decision in writing. The 
notice will include an explanation of 
the decision, except for a decision not 
to establish individual minimum cap-
ital requirements for the bank. 

(d) Submission of plan. The decision 
may require the bank to develop and 
submit to the Office, within a time pe-
riod specified, an acceptable plan to 
reach the minimum capital ratios es-
tablished for the bank by the date re-
quired. 

(e) Change in circumstances. If, after 
the Office’s decision in paragraph (c) of 
this section, there is a change in the 
circumstances affecting the bank’s 
capital adequacy or its ability to reach 
the required minimum capital ratios 
by the specified date, either the bank 
or the Office may propose to the other 
a change in the minimum capital ra-
tios for the bank, the date when the 
minimums must be achieved, or the 
bank’s plan (if applicable). The Office 
may decline to consider proposals that 
are not based on a significant change 
in circumstances or are repetitive or 
frivolous. Pending a decision on recon-
sideration, the Office’s original deci-
sion and any plan required under that 
decision shall continue in full force and 
effect. 

[50 FR 10216, Mar. 14, 1985, as amended at 55 
FR 38800, Sept. 21, 1990] 

§ 3.13 Relation to other actions. 
In lieu of, or in addition to, the pro-

cedures in this subpart, the required 
minimum capital ratios for a bank may 
be established or revised through a 
written agreement or cease and desist 
proceedings under 12 U.S.C. 1818 (b) or 
(c) (12 CFR 19.0 through 19.21), or as a 
condition for approval of an applica-
tion. 

Subpart D—Enforcement 

§ 3.14 Remedies. 
A bank that does not have or main-

tain the minimum capital ratios appli-
cable to it, whether required in subpart 
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