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(2) Such additional amount as the 
court may allow, except that— 

(i) In the case of an individual action, 
liability under this paragraph shall not 
be less than $100 nor greater than 
$1,000; and 

(ii) In the case of a class action— 
(A) No minimum recovery shall be 

applicable to each member of the class; 
and 

(B) The total recovery under this 
paragraph in any class action or series 
of class actions arising out of the same 
failure to comply by the same deposi-
tary bank shall not be more than the 
lesser of $500,000 or 1 percent of the net 
worth of the bank involved; and 

(3) In the case of a successful action 
to enforce the foregoing liability, the 
costs of the action, together with a 
reasonable attorney’s fee as deter-
mined by the court. 

(b) Class action awards. In deter-
mining the amount of any award in 
any class action, the court shall con-
sider, among other relevant factors— 

(1) The amount of any damages 
awarded; 

(2) The frequency and persistence of 
failures of compliance; 

(3) The resources of the bank; 
(4) The number of persons adversely 

affected; and 
(5) The extent to which the failure of 

compliance was intentional. 
(c) Bona fide errors—(1) General rule. A 

bank is not liable in any action 
brought under this section for a viola-
tion of this subpart if the bank dem-
onstrates by a preponderance of the 
evidence that the violation was not in-
tentional and resulted from a bona fide 
error, notwithstanding the mainte-
nance of procedures reasonably adapted 
to avoid any such error. 

(2) Examples. Examples of a bona fide 
error include clerical, calculation, 
computer malfunction and program-
ming, and printing errors, except that 
an error of legal judgment with respect 
to the bank’s obligation under this sub-
part is not a bona fide error. 

(d) Jurisdiction. Any action under this 
section may be brought in any United 
States district court or in any other 
court of competent jurisdiction, and 
shall be brought within one year after 
the date of the occurrence of the viola-
tion involved. 

(e) Reliance on Board rulings. No pro-
vision of this subpart imposing any li-
ability shall apply to any act done or 
omitted in good faith in conformity 
with any rule, regulation, or interpre-
tation thereof by the Board, regardless 
of whether such rule, regulation, or in-
terpretation is amended, rescinded, or 
determined by judicial or other author-
ity to be invalid for any reason after 
the act or omission has occurred. 

(f) Exclusions. This section does not 
apply to claims that arise under sub-
part C of this part or to actions for 
wrongful dishonor. 

(g) Record retention. (1) A bank shall 
retain evidence of compliance with the 
requirements imposed by this subpart 
for not less than two years. Records 
may be stored by use of microfiche, 
microfilm, magnetic tape, or other 
methods capable of accurately retain-
ing and reproducing information. 

(2) If a bank has actual notice that it 
is being investigated, or is subject to 
an enforcement proceeding by an agen-
cy charged with monitoring that 
bank’s compliance with the EFA Act 
and this subpart, or has been served 
with notice of an action filed under 
this section, it shall retain the records 
pertaining to the action or proceeding 
pending final disposition of the matter, 
unless an earlier time is allowed by 
order of the agency or court. 

[53 FR 19433, May 27, 1988, as amended at 69 
FR 47311, Aug. 4, 2004] 

Subpart C—Collection of Checks 

§ 229.30 Paying bank’s responsibility 
for return of checks. 

(a) Return of checks. If a paying bank 
determines not to pay a check, it shall 
return the check in an expeditious 
manner as provided in either paragraph 
(a)(1) or (a)(2) of this section. 

(1) Two-day/four-day test. A paying 
bank returns a check in an expeditious 
manner if it sends the returned check 
in a manner such that the check would 
normally be received by the depositary 
bank not later than 4:00 p.m. (local 
time of the depositary bank) of— 

(i) The second business day following 
the banking day on which the check 
was presented to the paying bank, if 
the paying bank is located in the same 
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check processing region as the deposi-
tary bank; or 

(ii) The fourth business day following 
the banking day on which the check 
was presented to the paying bank, if 
the paying bank is not located in the 
same check processing region as the 
depositary bank. 
If the last business day on which the 
paying bank may deliver a returned 
check to the depositary bank is not a 
banking day for the depositary bank, 
the paying bank meets the two-day/ 
four-day test if the returned check is 
received by the depositary bank on or 
before the depositary bank’s next 
banking day. 

(2) Forward collection test. A paying 
bank also returns a check in an expedi-
tious manner if it sends the returned 
check in a manner that a similarly sit-
uated bank would normally handle a 
check— 

(i) Of similar amount as the returned 
check; 

(ii) Drawn on the depositary bank; 
and 

(iii) Deposited for forward collection 
in the similarly situated bank by noon 
on the banking day following the bank-
ing day on which the check was pre-
sented to the paying bank. 
Subject to the requirement for expedi-
tious return, a paying bank may send a 
returned check to the depositary bank, 
or to any other bank agreeing to han-
dle the returned check expeditiously 
under § 229.31(a). A paying bank may 
convert a check to a qualified returned 
check. A qualified returned check shall 
be encoded in magnetic ink with the 
routing number of the depositary bank, 
the amount of the returned check, and 
a ‘‘2’’ in the case of an original check 
(or a ‘‘5’’ in the case of a substitute 
check) in position 44 of the qualified 
return MICR line as a return identifier. 
A qualified returned original check 
shall be encoded in accordance with 
ANS X9.13, and a qualified returned 
substitute check shall be encoded in 
accordance with ANS X9.100–140. This 
paragraph does not affect a paying 
bank’s responsibility to return a check 
within the deadlines required by the 
U.C.C., Regulation J (12 CFR part 210), 
or § 229.30(c). 

(b) Unidentifiable depositary bank. A 
paying bank that is unable to identify 

the depositary bank with respect to a 
check may send the returned check to 
any bank that handled the check for 
forward collection even if that bank 
does not agree to handle the check ex-
peditiously under § 229.31(a). A paying 
bank sending a returned check under 
this paragraph to a bank that handled 
the check for forward collection must 
advise the bank to which the check is 
sent that the paying bank is unable to 
identify the depositary bank. The expe-
ditious return requirements in 
§ 229.30(a) do not apply to the paying 
bank’s return of a check under this 
paragraph. 

(c) Extension of deadline. The deadline 
for return or notice of nonpayment 
under the U.C.C. or Regulation J (12 
CFR part 210), or § 229.36(f)(2) is ex-
tended to the time of dispatch of such 
return or notice of nonpayment where 
a paying bank uses a means of delivery 
that would ordinarily result in receipt 
by the bank to which it is sent— 

(1) On or before the receiving bank’s 
next banking day following the other-
wise applicable deadline by the earlier 
of the close of that banking day or a 
cutoff hour of 2 p.m. or later set by the 
receiving bank under U.C.C. 4–108, for 
all deadlines other than those de-
scribed in paragraph (c)(2) of this sec-
tion; this deadline is extended further 
if a paying bank uses a highly expedi-
tious means of transportation, even if 
this means of transportation would or-
dinarily result in delivery after the re-
ceiving bank’s next cutoff hour or 
banking day referred to above; or 

(2) Prior to the cut-off hour for the 
next processing cycle (if sent to a re-
turning bank), or on the next banking 
day (if sent to the depositary bank), for 
a deadline falling on a Saturday that is 
a banking day (as defined in the appli-
cable U.C.C.) for the paying bank. 

(d) Identification of returned check. A 
paying bank returning a check shall 
clearly indicate on the front of the 
check that it is a returned check and 
the reason for return. If the check is a 
substitute check, the paying bank shall 
place this information within the 
image of the original check that ap-
pears on the front of the substitute 
check. 

(e) Depositary bank without accounts. 
The expeditious return requirements of 
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paragraph (a) of this section do not 
apply to checks deposited in a deposi-
tary bank that does not maintain ac-
counts. 

(f) Notice in lieu of return. If a check 
is unavailable for return, the paying 
bank may send in its place a copy of 
the front and back of the returned 
check, or, if no such copy is available, 
a written notice of nonpayment con-
taining the information specified in 
§ 229.33(b). The copy or notice shall 
clearly state that it constitutes a no-
tice in lieu of return. A notice in lieu 
of return is considered a returned 
check subject to the expeditious return 
requirements of this section and to the 
other requirements of this subpart. 

(g) Reliance on routing number. A pay-
ing bank may return a returned check 
based on any routing number desig-
nating the depositary bank appearing 
on the returned check in the deposi-
tary bank’s indorsement. 

[53 FR 19433, May 27, 1988, as amended at 53 
FR 31292, Aug. 18, 1988; Reg. CC, 55 FR 21855, 
May 30, 1990; 57 FR 46972, Oct. 14, 1993; Reg. 
CC, 62 FR 13810, Mar. 24, 1997; 69 FR 47311, 
Aug. 4, 2004] 

§ 229.31 Returning bank’s responsi-
bility for return of checks. 

(a) Return of checks. A returning bank 
shall return a returned check in an ex-
peditious manner as provided in either 
paragraph (a)(1) or (a)(2) of this sec-
tion. 

(1) Two-day/four-day test. A returning 
bank returns a check in an expeditious 
manner if it sends the returned check 
in a manner such that the check would 
normally be received by the depositary 
bank not later than 4:00 p.m. (local 
time) of— 

(i) The second business day following 
the banking day on which the check 
was presented to the paying bank if the 
paying bank is located in the same 
check processing region as the deposi-
tary bank; or 

(ii) The fourth business day following 
the banking day on which the check 
was presented to the paying bank if the 
paying bank is not located in the same 
check processing region as the deposi-
tary bank. 

If the last business day on which the 
returning bank may deliver a returned 
check to the depositary bank is not a 

banking day for the depositary bank, 
the returning bank meets this require-
ment if the returned check is received 
by the depositary bank on or before the 
depositary bank’s next banking day. 

(2) Forward collection test. A returning 
bank also returns a check in an expedi-
tious manner if it sends the returned 
check in a manner that a similarly sit-
uated bank would normally handle a 
check— 

(i) Of similar amount as the returned 
check; 

(ii) Drawn on the depositary bank; 
and 

(iii) Received for forward collection 
by the similarly situated bank at the 
time the returning bank received the 
returned check, except that a return-
ing bank may set a cut-off hour for the 
receipt of returned checks that is ear-
lier than the similarly situated bank’s 
cut-off hour for checks received for for-
ward collection, if the cut-off hour is 
not earlier than 2:00 p.m. 

Subject to the requirement for expedi-
tious return, the returning bank may 
send the returned check to the deposi-
tary bank, or to any bank agreeing to 
handle the returned check expedi-
tiously under § 229.31(a). The returning 
bank may convert the returned check 
to a qualified returned check. A quali-
fied returned check shall be encoded in 
magnetic ink with the routing number 
of the depositary bank, the amount of 
the returned check, and a ‘‘2’’ in the 
case of an original check (or a ‘‘5’’ in 
the case of a substitute check) in posi-
tion 44 of the qualified return MICR 
line as a return identifier. A qualified 
returned original check shall be en-
coded in accordance with ANS X9.13, 
and a qualified returned substitute 
check shall be encoded in accordance 
with ANS X9.100–140. The time for ex-
peditious return under the forward col-
lection test, and the deadline for re-
turn under the U.C.C. and Regulation J 
(12 CFR part 210), are extended by one 
business day if the returning bank con-
verts a returned check to a qualified 
returned check. This extension does 
not apply to the two-day/four-day test 
specified in paragraph (a)(1) of this sec-
tion or when a returning bank is re-
turning a check directly to the deposi-
tary bank. 
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