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U.S.C. 1831(e)) prior to the time the 
savings association converted its char-
ter, the insured State bank may con-
tinue the activities without providing 
notice or making application to the 
FDIC, provided that the bank and its 
subsidiary as applicable are in compli-
ance with: 

(i) The terms of the FDIC approval 
order; and 

(ii) The provisions of § 362.4(c)(2), (d), 
and (e) regarding operating as an ‘‘eli-
gible subsidiary’’, ‘‘investment and 
transaction limits’’, and ‘‘capital re-
quirements’. 

(3) Divestiture. An insured State bank 
that does not receive FDIC consent 
shall divest of the nonconforming in-
vestment as soon as practical but in no 
event later than two years from the 
date of charter conversion. 

[63 FR 66326, Dec. 1, 1998, as amended at 66 
FR 1028, Jan. 5, 2001] 

Subpart B—Safety and Soundness 
Rules Governing Insured State 
Nonmember Banks 

§ 362.6 Purpose and scope. 

This subpart, along with the notice 
and application procedures in subpart 
G of part 303 of this chapter apply to 
certain banking practices that may 
have adverse effects on the safety and 
soundness of insured state nonmember 
banks. This subpart contains the re-
quired prudential separations between 
certain securities underwriting affili-
ates and insured state nonmember 
banks. The standards only will apply to 
affiliates of insured state nonmember 
banks that are not controlled by an en-
tity that is supervised by a federal 
banking agency. 

[66 FR 1028, Jan. 5, 2001] 

§ 362.7 Definitions. 

For the purposes of this subpart, the 
following definitions apply: 

(a) Affiliate has the same meaning 
contained in section 3 of the Federal 
Deposit Insurance Act (12 U.S.C. 1813). 

(b) Activity, company, control, equity 
security, insured state nonmember bank, 
security and subsidiary have the same 

meaning as provided in subpart A of 
this part. 

[63 FR 66326, Dec. 1, 1998, as amended at 66 
FR 1028, Jan. 5, 2001] 

§ 362.8 Restrictions on activities of in-
sured state nonmember banks affili-
ated with certain securities compa-
nies. 

(a) The FDIC has found that an unre-
stricted affiliation between an insured 
state nonmember bank and certain 
companies may have adverse effects on 
the safety and soundness of insured 
state nonmember banks. 

(b) An insured state nonmember bank 
is prohibited from becoming or remain-
ing affiliated with any securities un-
derwriting affiliate company that di-
rectly engages in the public sale, dis-
tribution or underwriting of stocks, 
bonds, debentures, notes, or other secu-
rities activity, of a type not permis-
sible for a national bank directly, un-
less the company is controlled by an 
entity that is supervised by a federal 
banking agency or the state non-
member bank submits an application 
in compliance with § 303.121 of this 
chapter and the FDIC grants its con-
sent under the procedure in § 303.122(b) 
of this chapter, or the state non-
member bank and the securities under-
writing affiliate company comply with 
the following requirements: 

(1) The securities business of the af-
filiate is physically separate and dis-
tinct in its operations from the oper-
ations of the bank, provided that this 
requirement shall not be construed to 
prohibit the bank and its affiliate from 
sharing the same facility if the area 
where the affiliate conducts retail 
sales activity with the public is phys-
ically distinct from the routine deposit 
taking area of the bank; 

(2) The affiliate conducts business 
pursuant to independent policies and 
procedures designed to inform cus-
tomers and prospective customers of 
the affiliate that the affiliate is a sepa-
rate organization from the bank and 
the state-chartered depository institu-
tion is not responsible for and does not 
guarantee the obligations of the affil-
iate; 

(3) The bank adopts policies and pro-
cedures, including appropriate limits 
on exposure, to govern its participation 
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in financing transactions underwritten 
by an underwriting affiliate; 

(4) The bank does not express an 
opinion on the value or the advisability 
of the purchase or sale of securities un-
derwritten or dealt in by an affiliate 
unless it notifies the customer that the 
entity underwriting, making a market, 
distributing or dealing in the securities 
is an affiliate of the bank; and 

(5) The bank complies with the in-
vestment and transaction limitations 
in sections 23A and 23B of the Federal 
Reserve Act (12 U.S.C. 371c and 371c–1) 
with respect to the affiliate. 

[66 FR 1028, Jan. 5, 2001] 

Subpart C—Activities of Insured 
State Savings Associations 

§ 362.9 Purpose and scope. 
(a) This subpart, along with the no-

tice and application procedures in sub-
part H of part 303 of this chapter, im-
plements the provisions of section 28 of 
the Federal Deposit Insurance Act (12 
U.S.C. 1831e) that restrict and prohibit 
insured state savings associations and 
their service corporations from engag-
ing in activities and investments of a 
type that are not permissible for Fed-
eral savings associations and their 
service corporations. The phrase ‘‘ac-
tivity permissible for a Federal savings 
association’’ means any activity au-
thorized for Federal savings associa-
tions under any statute including the 
Home Owners’ Loan Act (HOLA, 12 
U.S.C. 1464 et seq.), as well as activities 
recognized as permissible for a Federal 
savings association in regulations, offi-
cial thrift bulletins, orders or written 
interpretations issued by the Office of 
Thrift Supervision (OTS), or its prede-
cessor, the Federal Home Loan Bank 
Board. 

(b) This subpart does not cover the 
following activities: 

(1) Activities conducted by the in-
sured state savings association other 
than ‘‘as principal’’, defined for pur-
poses of this subpart as activities con-
ducted as agent for a customer, con-
ducted in a brokerage, custodial, advi-
sory, or administrative capacity, or 
conducted as trustee, or in any sub-
stantially similar capacity. For exam-
ple, this subpart does not cover acting 

solely as agent for the sale of insur-
ance, securities, real estate, or travel 
services; nor does it cover acting as 
trustee, providing personal financial 
planning advice, or safekeeping serv-
ices. 

(2) Interests in real estate in which 
the real property is used or intended in 
good faith to be used within a reason-
able time by an insured savings asso-
ciation or its service corporations as 
offices or related facilities for the con-
duct of its business or future expansion 
of its business or used as public welfare 
investments of a type and in an 
amount permissible for Federal savings 
associations. 

(3) Equity investments acquired in 
connection with debts previously con-
tracted (DPC) if the insured savings as-
sociation or its service corporation 
takes only such actions as would be 
permissible for a Federal savings asso-
ciation’s or its service corporation’s 
DPC holdings. 

(c) The FDIC intends to allow insured 
state savings associations and their 
service corporations to undertake only 
safe and sound activities and invest-
ments that do not present significant 
risks to the Deposit Insurance Fund 
and that are consistent with the pur-
poses of Federal deposit insurance and 
other applicable law. This subpart does 
not authorize any insured state savings 
association to make investments or 
conduct activities that are not author-
ized or that are prohibited by either 
Federal or state law. 

[63 FR 66326, Dec. 1, 1998, as amended at 71 
FR 20527, Apr. 21, 2006] 

§ 362.10 Definitions. 
For the purposes of this subpart, the 

definitions provided in § 362.2 apply. Ad-
ditionally, the following definitions 
apply to this subpart: 

(a) Affiliate has the same meaning as 
provided in subpart B of this part. 

(b) Corporate debt securities not of in-
vestment grade means any corporate 
debt security that when acquired was 
not rated among the four highest rat-
ing categories by at least one nation-
ally recognized statistical rating orga-
nization. The term shall not include 
any obligation issued or guaranteed by 
a corporation that may be held by a 
Federal savings association without 
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