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(d) Furtherance of agency policy—
whether the testimony and/or produc-
tion of records is consistent with the
policy and mission of the Ex-Im Bank;

(e) Prevention of fraud or injustice—
whether the disclosure of the informa-
tion requested is necessary to prevent
the perpetration of fraud or injustice;

(f) Relevance to litigation—whether
the testimony and/or production of
records sought is relevant to the sub-
ject litigation;

(g) Necessity—whether the testimony
and/or production of records, including
a release of such in camera, is appro-
priate or necessary as determined by
either the procedural rules governing
the legal proceeding, or according to
the relevant laws concerning privilege;

(h) Availability from another
source—whether the information
sought through testimony or produc-
tion of records is available from an-
other source;

(i) Violations of laws or regulations—
whether the testimony and/or produc-
tion of records would violate a statute,
regulation, executive order, or other
official directive;

(j) Classified information—whether
the testimony and/or production of
records would improperly reveal infor-
mation classified pursuant to applica-
ble statute or Executive Order; and

(k) Compromise of rights and inter-
ests—whether the testimony and/or
production of records would com-
promise any of the following: law en-
forcement interests, constitutional
rights, national security interests, for-
eign policy interests, or the confiden-
tiality of commercial and/or financial
information.

§404.31 Procedure for declining to tes-
tify and/or produce records.

Ex-Im Bank personnel receiving a de-
mand to provide testimony and/or
produce records regarding information
acquired in the course of their perform-
ance of official duties, or due to their
official status, and who have not re-
ceived written authorization from the
General Counsel to provide such infor-
mation, shall:

(a) Respectfully decline to answer or
appear for examination on the grounds
that such testimony is forbidden by
this subpart;

§404.33

(b) Request the opportunity to con-
sult with the General Counsel;

(c) Explain that only upon consulta-
tion may they be granted approval to
provide such testimony;

(d) Explain that providing such testi-
mony or records absent approval may
subject the individual to criminal Ili-
ability under 18 U.S.C. 641, as well as
other applicable laws, and other dis-
ciplinary action; and

(e) Request a stay of the request or
demand pending a determination by
the General Counsel.

§404.32 Procedure in the event a deci-
sion concerning a demand is not
made prior to the time a response
to the demand is required.

If response to a demand is required
before a determination has been ren-
dered by the General Counsel, the U.S.
Attorney or such other attorney as
may be designated for the purpose will
appear with the Ex-Im Bank personnel
upon whom the demand has been made,
and will furnish the court or other au-
thority with a copy of the regulations
contained in this subpart and inform
the court or other authority that the
demand has been or is being, as the
case may be, referred for prompt con-
sideration of the General Counsel. The
court or other authority shall be re-
quested respectfully to stay the de-
mand pending determination by the
General Counsel.

§404.33 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with §404.32 pending a deter-
mination by the General Counsel, or if
the court or other authority rules that
the demand must be complied with ir-
respective of the instructions from the
General Counsel not to produce the
material or disclose the information
sought, the Ex-Im Bank personnel upon
whom the demand has been made shall
respectfully decline to comply with the
demand (United States ex rel. Touhy v.
Ragen, 340 U.S. 462).
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