
556 

12 CFR Ch. V (1–1–11 Edition) § 584.9 

(vi) Held by any insurance companies 
as defined in section 2(a)(17) of the In-
vestment Company Act of 1940: Pro-
vided, That all shares held by all insur-
ance company affiliates of such savings 
association or savings and loan holding 
company may not, in the aggregate, 
exceed five percent of all outstanding 
shares or of the voting power of the 
savings association or savings and loan 
holding company, and such shares are 
not acquired or retained with a view to 
acquiring, exercising, or transferring 
control of the savings association or 
savings and loan holding company; and 

(vii) Acquired pursuant to a qualified 
stock issuance if such a purchase is ap-
proved pursuant to § 574.8 of this chap-
ter. 

(2) The aggregate amount of shares 
held under this paragraph (c) (other 
than pursuant to paragraphs (c)(1)(i) 
through (iv) and (c)(1)(vi) may not ex-
ceed 15 percent of all outstanding 
shares or the voting power of a savings 
association or savings and loan holding 
company. 

(d) Acquisitions of uninsured institu-
tions. No savings and loan holding com-
pany may, directly or indirectly, or 
through one or more subsidiaries or 
through one or more transactions, ac-
quire control of an uninsured institu-
tion or retain, for more than one year 
after the date any savings association 
subsidiary becomes uninsured, control 
of such association. 

[72 FR 72238, Dec. 20, 2007] 

§ 584.9 Prohibited acts. 
(a) Control of mutual savings associa-

tion. No savings and loan holding com-
pany or any subsidiary thereof, or any 
director, officer, or employee of a sav-
ings and loan holding company or sub-
sidiary thereof, or person owning, con-
trolling, or holding with power to vote, 
or holding proxies representing, more 
than 25 percent of the voting shares of 
such holding company or subsidiary, 
may hold, solicit, or exercise any prox-
ies in respect of any voting rights in a 
mutual savings association. 

(b) Management interlocks. No director 
or officer of a savings and loan holding 
company, or any person owning, con-
trolling, or holding with power to vote, 
or holding proxies representing more 
than 25 percent of the voting shares of 

such holding company may acquire 
control of any savings association not 
a subsidiary of such savings and loan 
holding company, unless such acquisi-
tion is approved by the Office pursuant 
to § 574.3(a) of this chapter. 

(c) Convicted persons. No individual 
who has been convicted of any criminal 
offense involving dishonesty or breach 
of trust may serve or act as a director, 
officer, or trustee of, or become a part-
ner in, any savings and loan holding 
company, except with the prior written 
approval of the Office. 

(d) Applications for approval. Applica-
tions for an approval under paragraph 
(c) of this section shall contain a full 
statement of the reasons in support 
thereof. Such applications shall be 
filed with the OTS. 

[54 FR 49708, Nov. 30, 1989, as amended at 57 
FR 14349, Apr. 20, 1992] 

PART 585—PROHIBITED SERVICE AT 
SAVINGS AND LOAN HOLDING 
COMPANIES 

Sec. 
585.10 What does this part do? 
585.20 What definitions apply to this part? 

Subpart A—Prohibition 

585.30 What actions are prohibited? 
585.40 What convictions or agreements to 

enter into pre-trial diversions or similar 
programs are covered by this part? 

585.50 What adjudications and offenses are 
not covered by this part? 

Subpart B—Exemptions 

585.100 Who is exempt from the prohibition 
under this part? 

585.110 How do I apply for a case-by-case ex-
emption? 

585.120 What factors will OTS consider in 
reviewing my exemption application? 

585.130 How will I know if my application is 
approved? 

585.140 What procedures govern a hearing on 
my application? 

AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464, 
1467a, and 1829(e) 

SOURCE: 72 FR 25955, May 8, 2007, unless 
otherwise noted. 

§ 585.10 What does this part do? 
This part implements section 19(e)(1) 

of the Federal Deposit Insurance Act 
(FDIA), which prohibits persons who 
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have been convicted of certain criminal 
offenses or who have agreed to enter 
into a pre-trial diversion or similar 
program in connection with a prosecu-
tion for such criminal offenses from oc-
cupying various positions with a sav-
ings and loan holding company. This 
part also implements section 19(e)(2) of 
the FDIA, which permits the Director 
to provide exemptions, by regulation or 
order, from the application of the pro-
hibition. This part provides an exemp-
tion for savings and loan holding com-
pany employees whose activities and 
responsibilities are limited solely to 
agriculture, forestry, retail merchan-
dising, manufacturing, or public utili-
ties operations, and a temporary ex-
emption for certain persons who held 
positions with respect to a savings and 
loan holding company as of October 13, 
2006. The part also describes procedures 
for applying for an OTS order granting 
a case-by-case exemption. 

§ 585.20 What definitions apply to this 
part? 

The following definitions apply to 
this part: 

Institution-affiliated party is defined 
at 12 U.S.C. 1813(u), except that the 
phrase ‘‘savings and loan holding com-
pany’’ is substituted for ‘‘insured depos-
itory institution’’ each place that it ap-
pears in that definition. 

Person means an individual and does 
not include a corporation, firm or 
other business entity. 

Savings and loan holding company is 
defined at 12 CFR 583.20, but excludes a 
subsidiary of a savings and loan hold-
ing company that is not itself a savings 
and loan holding company. 

Subpart A—Prohibition 
§ 585.30 What actions are prohibited? 

(a) Person. If a person was convicted 
of a criminal offense described in 
§ 585.40, or agreed to enter into a pre- 
trial diversion or similar program in 
connection with a prosecution for such 
a criminal offense, he or she may not: 

(1) Become, or continue as, an insti-
tution-affiliated party with respect to 
any savings and loan holding company. 

(2) Own or control, directly or indi-
rectly, any savings and loan holding 
company. A person will own or control 

a savings and loan holding company if 
he or she owns or controls that com-
pany under 12 CFR part 574. 

(3) Otherwise participate, directly or 
indirectly, in the conduct of the affairs 
of any savings and loan holding com-
pany. 

(b) Savings and loan holding company. 
A savings and loan holding company 
may not permit any person described 
in paragraph (a) of this section to en-
gage in any conduct or to continue any 
relationship prohibited under that 
paragraph. 

§ 585.40 What convictions or agree-
ments to enter into pre-trial diver-
sions or similar programs are cov-
ered by this part? 

(a) Covered convictions and agreements. 
Except as described in § 585.50, this part 
covers: 

(1) Any conviction of a criminal of-
fense involving dishonesty, breach of 
trust, or money laundering. Convic-
tions do not cover arrests, pending 
cases not brought to trial, acquittals, 
convictions reversed on appeal, par-
doned convictions, or expunged convic-
tions. 

(2) Any agreement to enter into a 
pretrial diversion or similar program 
in connection with a prosecution for a 
criminal offense involving dishonesty, 
breach of trust or money laundering. A 
pretrial diversion or similar program is 
a program involving a suspension or 
eventual dismissal of charges or of a 
criminal prosecution based upon an 
agreement for treatment, rehabilita-
tion, restitution, or other non-criminal 
or non-punitive alternative. 

(b) Dishonesty or breach of trust. A de-
termination whether a criminal offense 
involves dishonesty or breach of trust 
is based on the statutory elements of 
the crime. 

(1) ‘‘Dishonesty’’ means directly or in-
directly to cheat or defraud, to cheat 
or defraud for monetary gain or its 
equivalent, or to wrongfully take prop-
erty belonging to another in violation 
of any criminal statute. Dishonesty in-
cludes acts involving a want of integ-
rity, lack of probity, or a disposition to 
distort, cheat, or act deceitfully or 
fraudulently, and may include crimes 
which federal, state or local laws de-
fine as dishonest. 
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(2) ‘‘Breach of trust’’ means a wrong-
ful act, use, misappropriation, or omis-
sion with respect to any property or 
fund which has been committed to a 
person in a fiduciary or official capac-
ity, or the misuse of one’s official or fi-
duciary position to engage in a wrong-
ful act, use, misappropriation, or omis-
sion. 

§ 585.50 What adjudications and of-
fenses are not covered by this part? 

(a) Youthful offender or juvenile delin-
quent. This part does not cover any ad-
judication by a court against a person 
as: 

(1) A youthful offender under any 
youthful offender law; or 

(2) A juvenile delinquent by a court 
with jurisdiction over minors as de-
fined by state law. 

(b) De minimis criminal offense. This 
part does not cover de minimis criminal 
offenses. A criminal offense is de mini-
mis if: 

(1) The person has only one convic-
tion or pretrial diversion or similar 
program of record; 

(2) The offense was punishable by im-
prisonment for a term of less than one 
year, a fine of less than $1,000, or both, 
and the person did not serve time in 
jail. 

(3) The conviction or program was 
entered at least five years before the 
date the person first held a position de-
scribed in § 585.30(a); and 

(4) The offense did not involve an in-
sured depository institution, insured 
credit union, or other banking organi-
zation (including a savings and loan 
holding company, bank holding com-
pany, or financial holding company). 

(5) The person must disclose the con-
viction or pretrial diversion or similar 
program to all insured depository insti-
tutions and other banking organiza-
tions the affairs of which he or she par-
ticipates. 

(6) The person must be covered by a 
fidelity bond to the same extent as oth-
ers in similar positions with the sav-
ings and loan holding company. 

Subpart B—Exemptions 

§ 585.100 Who is exempt from the pro-
hibition under this part? 

(a) Employees. An employee of a sav-
ings and loan holding company is ex-
empt from the prohibition in § 585.30, if 
all of the following conditions are met: 

(1) The employee’s responsibilities 
and activities are limited solely to ag-
riculture, forestry, retail merchan-
dising, manufacturing, or public utili-
ties operations. 

(2) The savings and loan holding com-
pany maintains a list of all policy-
making positions and reviews this list 
annually. 

(3) The employee’s position does not 
appear on the savings and loan holding 
company’s list of policymaking posi-
tions, and the employee does not, in 
fact, exercise any policymaking func-
tion with the savings and loan holding 
company. 

(4) The employee: 
(i) Is not an institution-affiliated 

party of the savings and loan holding 
company other than by virtue of the 
employment described in paragraph (a) 
of this section. 

(ii) Does not own or control, directly 
or indirectly, the savings and loan 
holding company; and 

(iii) Does not participate, directly or 
indirectly, in the conduct of the affairs 
of the savings and loan holding com-
pany. 

(b) Temporary exemption. (1) Any pro-
hibited person who was an institution- 
affiliated party with respect to a sav-
ings and loan holding company, who 
owned or controlled, directly or indi-
rectly a savings and loan holding com-
pany, or who otherwise participated di-
rectly or indirectly in the conduct of 
the affairs of a savings and loan hold-
ing company on October 13, 2006, may 
continue to hold the position with the 
savings and loan holding company. 

(2) This exemption expires on Decem-
ber 31, 2012, unless the savings and loan 
holding company or the person files an 
application seeking a case-by-case ex-
emption for the person under § 585.110 
by that date. If the savings and loan 
holding company or the person files 
such an application, the temporary ex-
emption expires on: 
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(i) The date of issuance of an OTS 
order approving the application under 
§ 585.130(a); 

(ii) The expiration of the 20-day pe-
riod for filing a request for hearing 
under § 585.130(b) provided there is no 
timely request for hearing following 
the issuance of an OTS order denying 
the application under that section; 

(iii) The date that OTS denies a time-
ly request for hearing under § 585.140(a) 
following the issuance of an OTS order 
denying the application under 
§ 585.130(b); 

(iv) The date that the Director issues 
a decision under § 585.140(d); or 

(v) The date an applicant withdraws 
the application. 

[72 FR 25955, May 8, 2007, as amended at 72 
FR 50645, Sept. 4, 2007; 73 FR 10986, Feb. 29, 
2008; 73 FR 30737, May 29, 2008; 73 FR 65258, 
Nov. 3, 2008; 74 FR 14458, Mar. 31, 2009; 74 FR 
49792, Sept. 29, 2009; 75 FR 81377, Dec. 28, 2010] 

§ 585.110 How do I apply for a case-by- 
case exemption? 

(a) Who may file. (1) A savings and 
loan holding company or a person who 
was convicted of a criminal offense de-
scribed in § 585.40 or who has agreed to 
enter into a pre-trial diversion or simi-
lar program in connection with a pros-
ecution for such a criminal offense 
(‘‘you’’) may file an application seeking 
an OTS order granting an exemption 
from the prohibitions in this part. 

(2) You may seek an exemption only 
for a designated position (or positions) 
with respect to a named savings and 
loan holding company. 

(3) You may not file an application 
less than one year after the latter of 
the date of OTS’s denial of the same 
exemption under § 585.130(b), 
§ 585.140(a)(2) or § 585.140(d). 

(b) Application and review procedures. 
You may seek OTS approval by filing 
your application with OTS under the 
standard treatment described in 12 
CFR part 516, subpart A of this chapter. 
OTS will review your application under 
12 CFR part 516, subpart E of this chap-
ter (excluding 12 CFR 516.270 and 
516.280). 

(c) Prohibition pending OTS action. 
Unless you are exempt under 
§ 585.100(b), the prohibitions in § 585.30 
continue to apply pending OTS action 
on your application. 

§ 585.120 What factors will OTS con-
sider in reviewing my application? 

(a) OTS review. (1) In determining 
whether to approve an exemption ap-
plication filed under § 585.110, OTS will 
consider the extent to which the posi-
tion that is the subject of your applica-
tion enables a person to: 

(i) Participate in the major policy-
making functions of the savings and 
loan holding company; or 

(ii) Threaten the safety and sound-
ness of any insured depository institu-
tion that is controlled by the savings 
and loan holding company, the inter-
ests of its depositors, or the public con-
fidence in the insured depository insti-
tution. 

(2) OTS will also consider whether 
you have demonstrated the person’s 
fitness to hold the described position. 
Some positions may be approved with-
out an extensive review of a person’s 
fitness because the position does not 
enable a person to take the actions de-
scribed in paragraph (a)(1) of this sec-
tion. 

(b) Factors. In making the determina-
tions under paragraph (a) of this sec-
tion, OTS will consider the following 
factors: 

(1) The position; 
(2) The amount of influence and con-

trol a person holding the position will 
be able to exercise over the affairs and 
operations of the savings and loan 
holding company and the insured de-
pository institution; 

(3) The ability of the management of 
the savings and loan holding company 
to supervise and control the activities 
of a person holding the position; 

(4) The level of ownership that the 
person will have at the savings and 
loan holding company; 

(5) The specific nature and cir-
cumstances of the criminal offense. 
The question whether a person who was 
convicted of a crime or who agreed to 
enter into a pretrial diversion or simi-
lar program for a crime was guilty of 
that crime is not relevant; 

(6) Evidence of rehabilitation; and 
(7) Any other relevant factor. 

§ 585.130 How will I know if my appli-
cation is approved? 

(a) Approval. If OTS approves your 
application, OTS will issue an approval 
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order. An approval order will include a 
summary of the relevant factors that 
OTS considered under § 585.120, will re-
quire fidelity bond coverage for the po-
sition to the same extent as similar po-
sitions with the SLHC. The approval 
order may include such other condi-
tions as may be appropriate. 

(b) Denial. If OTS denies your appli-
cation, OTS will issue a denial order. 
The denial order will include the fol-
lowing written information: 

(1) A summary of the relevant factors 
that OTS considered under § 585.120; and 

(2) A statement indicating that you 
may file a written request dem-
onstrating good cause for a hearing on 
the denial of your application, and that 
you must file this request with OTS 
within 20 days of the date of issuance 
of the order. 

§ 585.140 What procedures govern a 
hearing on my application? 

(a) OTS review of hearing request. OTS 
will review your hearing request to de-
termine if you have demonstrated good 
cause for a hearing on your applica-
tion. Within 30 days after the filing of 
a timely request for a hearing, OTS 
will notify you in writing of its deci-
sion to grant or deny the hearing re-
quest. If OTS grants your request for a 
hearing, it will order a hearing to be 
commenced within 60 days of the 
issuance of the notification. Upon the 
request of a party, the OTS may order 
a later hearing date. 

(b) Hearing procedures. Hearing proce-
dures are set out at 12 CFR part 509, 
subpart D of this chapter. 

PART 590—PREEMPTION OF STATE 
USURY LAWS 

Sec. 
590.1 Authority, purpose, and scope. 
590.2 Definitions. 
590.3 Operation. 
590.4 Federally-related residential manufac-

tured housing loans—consumer protec-
tion provisions. 

590.100 Status of Interpretations issued 
under Public Law 96–161. 

590.101 State criminal usury statutes. 

AUTHORITY: 12 U.S.C. 1735f-7a. 

SOURCE: 54 FR 49715, Nov. 30, 1989, unless 
otherwise noted. 

§ 590.1 Authority, purpose, and scope. 
(a) Authority. This part contains reg-

ulations issued under section 501 of the 
Depository Institutions Deregulation 
and Monetary Control Act of 1980, Pub. 
L. 96–221, 94 Stat. 161. 

(b) Purpose and scope. The purpose of 
this permanent preemption of state in-
terest-rate ceilings applicable to Fed-
erally-related residential mortgage 
loans is to ensure that the availability 
of such loans is not impeded in states 
having restrictive interest limitations. 
This part applies to loans, mortages, 
credit sales, and advances, secured by 
first liens on residential real property, 
stock in residential cooperative hous-
ing corporations, or residential manu-
factured homes as defined in § 590.2 of 
this part. 

§ 590.2 Definitions. 
For the purposes of this part, the fol-

lowing definitions apply: 
(a) Loans mean any loans, mortgages, 

credit sales, or advances. 
(b) Federally-related loans include any 

loan: 
(1) Made by any lender whose depos-

its or accounts are insured by any 
agency of the Federal government; 

(2) Made by any lender regulated by 
any agency of the Federal government; 

(3) Made by any lender approved by 
the Secretary of Housing and Urban 
Development for participation in any 
mortgage insurance program under the 
National Housing Act; 

(4) Made in whole or in part by the 
Secretary of Housing and Urban Devel-
opment; insured, guaranteed, supple-
mented, or assisted in any way by the 
Secretary or any officer or agency of 
the Federal government, or made under 
or in connection with a housing or 
urban development program adminis-
tered by the Secretary, or a housing or 
related program administered by any 
other such officer or agency; 

(5) Eligible for purchase by the Fed-
eral National Mortgage Association, 
the Government National Mortgage As-
sociation, or the Federal Home Loan 
Mortgage Corporation, or made by any 
financial institution from which the 
loan could be purchased by the Federal 
Home Loan Mortgage Corporation; or 

(6) Made in whole or in part by any 
entity which: 
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