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Office of Thrift Supervision, Treasury § 535.12 

Subpart B—Consumer Credit Practices 

535.11 Definitions. 
535.12 Unfair credit contract provisions. 
535.13 Unfair or deceptive cosigner prac-

tices. 
535.14 Unfair late charges. 
APPENDIX TO PART 535—OFFICIAL STAFF COM-

MENTARY 

AUTHORITY: 12 U.S.C. 1462a, 1463, 1464; 15 
U.S.C. 57a. 

SOURCE: 75 FR 23566, May 4, 2010, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 535.1 Authority, purpose and scope. 

(a) Authority. This part is issued by 
OTS under section 18(f) of the Federal 
Trade Commission Act, 15 U.S.C. 57a(f) 
(section 202(a) of the Magnuson-Moss 
Warranty—Federal Trade Commission 
Improvement Act, Pub. L. 93–637) and 
the Home Owners’ Loan Act, 12 U.S.C. 
1461 et seq. 

(b) Purpose. The purpose of this part 
is to prohibit unfair or deceptive acts 
or practices in violation of section 
5(a)(1) of the Federal Trade Commis-
sion Act, 15 U.S.C. 45(a)(1). Subpart B 
defines and contains requirements pre-
scribed for the purpose of preventing 
specific unfair or deceptive acts or 
practices of savings associations. The 
prohibitions in subpart B do not limit 
OTS’s authority to enforce the FTC 
Act with respect to any other unfair or 
deceptive acts or practices. The pur-
pose of this part is also to prohibit un-
safe and unsound practices and protect 
consumers under the Home Owners’ 
Loan Act, 12 U.S.C. 1461 et seq. 

(c) Scope. This part applies to savings 
associations and subsidiaries owned in 
whole or in part by a savings associa-
tion (‘‘you’’). 

Subpart B—Consumer Credit 
Practices 

§ 535.11 Definitions. 
For purposes of this subpart, the fol-

lowing definitions apply: 
(a) Consumer means a natural person 

who seeks or acquires goods, services, 
or money for personal, family, or 
household purposes, other than for the 
purchase of real property, and who ap-
plies for or is extended consumer credit. 

(b) Consumer credit means credit ex-
tended to a natural person for personal, 
family, or household purposes. It in-
cludes consumer loans; educational 
loans; unsecured loans for real prop-
erty alteration, repair or improvement, 
or for the equipping of real property; 
overdraft loans; and credit cards. It 
also includes loans secured by liens on 
real estate and chattel liens secured by 
mobile homes and leases of personal 
property to consumers that may be 
considered the functional equivalent of 
loans on personal security but only if 
you rely substantially upon other fac-
tors, such as the general credit stand-
ing of the borrower, guaranties, or se-
curity other than the real estate or 
mobile home, as the primary security 
for the loan. 

(c) Earnings means compensation 
paid or payable to an individual or for 
the individual’s account for personal 
services rendered or to be rendered by 
the individual, whether denominated as 
wages, salary, commission, bonus, or 
otherwise, including periodic payments 
pursuant to a pension, retirement, or 
disability program. 

(d) Obligation means an agreement 
between you and a consumer. 

(e) Person means an individual, cor-
poration, or other business organiza-
tion. 

§ 535.12 Unfair credit contract provi-
sions. 

It is an unfair act or practice for you, 
directly or indirectly, to enter into a 
consumer credit obligation that con-
stitutes or contains, or to enforce in a 
consumer credit obligation you pur-
chased, any of the following provisions: 

(a) Confession of judgment. A cognovit 
or confession of judgment (for purposes 
other than executory process in the 
State of Louisiana), warrant of attor-
ney, or other waiver of the right to no-
tice and the opportunity to be heard in 
the event of suit or process thereon. 

(b) Waiver of exemption. An executory 
waiver or a limitation of exemption 
from attachment, execution, or other 
process on real or personal property 
held, owned by, or due to the con-
sumer, unless the waiver applies solely 
to property subject to a security inter-
est executed in connection with the ob-
ligation. 
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(c) Assignment of wages. An assign-
ment of wages or other earnings unless: 

(1) The assignment by its terms is 
revocable at the will of the debtor; 

(2) The assignment is a payroll de-
duction plan or preauthorized payment 
plan, commencing at the time of the 
transaction, in which the consumer au-
thorizes a series of wage deductions as 
a method of making each payment; or 

(3) The assignment applies only to 
wages or other earnings already earned 
at the time of the assignment. 

(d) Security interest in household goods. 
A nonpossessory security interest in 
household goods other than a purchase- 
money security interest. For purposes 
of this paragraph, household goods: 

(1) Means clothing, furniture, appli-
ances, linens, china, crockery, kitchen-
ware, and personal effects of the con-
sumer and the consumer’s dependents. 

(2) Does not include: 
(i) Works of art; 
(ii) Electronic entertainment equip-

ment (except one television and one 
radio); 

(iii) Antiques (any item over one 
hundred years of age, including such 
items that have been repaired or ren-
ovated without changing their original 
form or character); or 

(iv) Jewelry (other than wedding 
rings). 

§ 535.13 Unfair or deceptive cosigner 
practices. 

(a) Prohibited deception. It is a decep-
tive act or practice for you, directly or 
indirectly in connection with the ex-
tension of credit to consumers, to mis-
represent the nature or extent of co-
signer liability to any person. 

(b) Prohibited unfairness. It is an un-
fair act or practice for you, directly or 
indirectly in connection with the ex-
tension of credit to consumers, to obli-
gate a cosigner unless the cosigner is 
informed, before becoming obligated, of 
the nature of the cosigner’s liability. 

(c) Disclosure requirement—(1) Disclo-
sure statement. A clear and conspicuous 
statement must be given in writing to 
the cosigner before becoming obli-
gated. In the case of open-end credit, 
the disclosure statement must be given 
to the cosigner before the time that 
the cosigner becomes obligated for any 
fees or transactions on the account. 

The disclosure statement must contain 
the following statement or one that is 
substantially similar: 

NOTICE OF COSIGNER 

You are being asked to guarantee this 
debt. Think carefully before you do. If the 
borrower doesn’t pay the debt, you will have 
to. Be sure you can afford to pay if you have 
to, and that you want to accept this respon-
sibility. 

You may have to pay up to the full amount 
of the debt if the borrower does not pay. You 
may also have to pay late fees or collection 
costs, which increase this amount. 

The creditor can collect this debt from you 
without first trying to collect from the bor-
rower. The creditor can use the same collec-
tion methods against you that can be used 
against the borrower, such as suing you, gar-
nishing your wages, etc. If this debt is ever 
in default, that fact may become a part of 
your credit record. 

(2) Compliance. Compliance with para-
graph (d)(1) of this section constitutes 
compliance with the consumer disclo-
sure requirement in paragraph (b) of 
this section. 

(3) Additional content limitations. If 
the notice is a separate document, 
nothing other than the following items 
may appear with the notice: 

(i) Your name and address; 
(ii) An identification of the debt to 

be cosigned (e.g., a loan identification 
number); 

(iii) The date (of the transaction); 
and 

(iv) The statement, ‘‘This notice is 
not the contract that makes you liable 
for the debt.’’ 

(d) Cosigner defined. (1) Cosigner 
means a natural person who assumes 
liability for the obligation of a con-
sumer without receiving goods, serv-
ices, or money in return for the obliga-
tion, or, in the case of an open-end 
credit obligation, without receiving 
the contractual right to obtain exten-
sions of credit under the account. 

(2) Cosigner includes any person 
whose signature is requested as a con-
dition to granting credit to a con-
sumer, or as a condition for forbear-
ance on collection of a consumer’s obli-
gation that is in default. The term does 
not include a spouse or other person 
whose signature is required on a credit 
obligation to perfect a security inter-
est pursuant to state law. 
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