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(iii) A member may use the AHP sub-
sidy committed by a Bank pursuant to 
paragraph (f)(6)(ii) of this section for a 
loan submitted to an eligible targeted 
refinancing program on or before De-
cember 31, 2010 that is subsequently ap-
proved for refinancing under such pro-
gram. 

[71 FR 59286, Oct. 6, 2006, as amended at 73 FR 
61664, Oct. 17, 2008; 74 FR 38522, Aug. 4, 2009; 
75 FR 29883, May 28, 2010] 

§ 1291.7 Monitoring. 
(a) Competitive application program— 

(1) Initial monitoring policies for owner- 
occupied and rental projects—(i)—Adop-
tion and implementation. Pursuant to 
written policies established by a Bank, 
the Bank shall monitor each AHP 
owner-occupied and rental project 
under its competitive application pro-
gram prior to, and within a reasonable 
period of time after, project comple-
tion to determine, at a minimum, 
whether: 

(A) The project is making satisfac-
tory progress towards completion, in 
compliance with the commitments 
made in the approved AHP application, 
Bank policies, and the requirements of 
this part; 

(B) Following completion of the 
project, satisfactory progress is being 
made towards occupancy of the project 
by eligible households; and 

(C) Within a reasonable period of 
time after project completion, the 
project meets the following require-
ments, at a minimum: 

(1) The AHP subsidies were used for 
eligible purposes according to the com-
mitments made in the approved AHP 
application; 

(2) The household incomes and rents 
comply with the income targeting and 
rent commitments made in the ap-
proved AHP application; 

(3) The project’s actual costs were 
reasonable in accordance with the 
Bank’s project cost guidelines, and the 
AHP subsidies were necessary for the 
completion of the project as currently 
structured; 

(4) Each AHP-assisted unit of an 
owner-occupied project and rental 
project is subject to AHP retention 
agreements that meet the require-
ments of § 1291.9(a)(7) or (a)(8), respec-
tively, of this part; and 

(5) The services and activities com-
mitted to in the approved AHP applica-
tion have been provided in connection 
with the project. 

(ii) Back-up and other project docu-
mentation. The Bank’s written moni-
toring policies shall include require-
ments for: 

(A) Bank review of back-up project 
documentation regarding household in-
comes and rents maintained by the 
project sponsor or owner; and 

(B) Maintenance and Bank review of 
other project documentation in the 
Bank’s discretion. 

(iii) Sampling plan. The Bank shall 
not use a sampling plan to select the 
projects to be monitored under this 
paragraph (a)(1), but may use a reason-
able risk-based sampling plan to review 
the back-up project documentation. 

(2) Reliance on long-term tax credit 
monitoring for rental projects. For com-
pleted AHP rental projects that have 
been allocated federal Low-Income 
Housing Tax Credits (tax credits), a 
Bank may, in its discretion, for pur-
poses of long-term AHP monitoring 
under its competitive application pro-
gram, rely on the monitoring by the 
state-designated housing credit agency 
administering the tax credits of the in-
come targeting and rent requirements 
applicable under the Low-Income Hous-
ing Tax Credit Program, and the Bank 
need not obtain and review reports 
from such agency or otherwise monitor 
the projects’ long-term AHP compli-
ance. 

(3) Reliance on other long-term govern-
mental monitoring for rental projects. For 
completed AHP rental projects that re-
ceived funds other than tax credits 
from federal, state, or local govern-
ment entities, a Bank may, in its dis-
cretion, for purposes of long-term AHP 
monitoring under its competitive ap-
plication program, rely on the moni-
toring by such entities of the income 
targeting and rent requirements appli-
cable under their programs, provided 
that the Bank can show that: 

(i) The compliance profiles regarding 
income targeting, rent, and retention 
period requirements of the AHP and 
the other programs are substantively 
equivalent; 
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(ii) The entity has demonstrated and 
continues to demonstrate its ability to 
monitor the project; 

(iii) The entity agrees to provide re-
ports to the Bank on the project’s in-
comes and rents for the full 15-year 
AHP retention period; and 

(iv) The Bank reviews the reports 
from the monitoring entity to confirm 
that they comply with the Bank’s mon-
itoring policies. 

(4) Long-term monitoring policies for 
rental projects—(i) Adoption and imple-
mentation. In cases where a Bank does 
not rely on monitoring by a federal, 
state, or local government entity pur-
suant to paragraphs (a)(2) or (a)(3) of 
this section, pursuant to written poli-
cies established by the Bank, the Bank 
shall monitor completed AHP rental 
projects under its competitive applica-
tion program, commencing in the sec-
ond year after project completion to 
determine, at a minimum, whether 
during the full 15-year retention pe-
riod, the household incomes and rents 
comply with the income targeting and 
rent commitments, respectively, made 
in the approved AHP applications. 

(ii) Annual project owner certifications; 
backup and other project documentation. 
A Bank’s written monitoring policies 
shall include requirements for: 

(A) Bank review of annual certifi-
cations by project owners to the Bank 
that household incomes and rents are 
in compliance with the commitments 
made in the approved AHP application; 

(B) Bank review of back-up project 
documentation regarding household in-
comes and rents maintained by the 
project owner; and 

(C) Maintenance and Bank review of 
other project documentation in the 
Banks’ discretion. 

(iii) Risk factors and other moni-
toring—(A) Risk factors; other moni-
toring. A Bank’s written monitoring 
policies shall take into account risk 
factors such as the amount of AHP sub-
sidy in the project, type of project, size 
of project, location of project, sponsor 
experience, and any monitoring of the 
project provided by a federal, state, or 
local government entity. 

(B) Risk-based sampling plan. A Bank 
may use a reasonable, risk-based sam-
pling plan to select the rental projects 
to be monitored under this paragraph 

(a)(4), and to review the annual project 
owner certifications, back-up, and any 
other project documentation. The risk- 
based sampling plan and its basis shall 
be in writing. 

(5) Annual adjustment of targeting com-
mitments. For purposes of determining 
compliance with the targeting commit-
ments in an approved AHP application 
for both initial and long-term AHP 
monitoring purposes under a Bank’s 
competitive application program, such 
commitments shall be considered to 
adjust annually according to the cur-
rent applicable median income data. A 
rental unit may continue to count to-
ward meeting the targeting commit-
ment of an approved AHP application 
as long as the rent charged to a house-
hold remains affordable, as defined in 
§ 1291.1 of this part, for the household 
occupying the unit. 

(b) Homeownership set-aside programs: 
Monitoring policies—(1) Adoption and im-
plementation. Pursuant to written poli-
cies adopted by a Bank, the Bank shall 
monitor compliance with the require-
ments of its homeownership set-aside 
programs, including monitoring to de-
termine, at a minimum, whether: 

(i) The AHP subsidy was provided to 
households meeting all applicable eligi-
bility requirements in § 1291.6(c)(2) of 
this part and the Bank’s homeowner-
ship set-aside program policies; and 

(ii) All other applicable eligibility re-
quirements in § 1291.6(c) and § 1291.6(f) 
of this part and the Bank’s homeowner-
ship set-aside program policies are 
met, including that the AHP-assisted 
units are subject to retention agree-
ments required under § 1291.6(c)(5) of 
this part. 

(2) Member certifications; back-up and 
other documentation. The Bank’s writ-
ten monitoring policies shall include 
requirements for: 

(i) Bank review of certifications by 
members to the Bank, prior to dis-
bursement of the AHP subsidy, that 
the subsidy will be provided in compli-
ance with all applicable eligibility re-
quirements in § 1291.6(c) and § 1291.6(f) 
of this part; 

(ii) Bank review of back-up docu-
mentation regarding household in-
comes maintained by the member; and 
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(iii) Maintenance and Bank review of 
other documentation in the Bank’s dis-
cretion. 

(3) Sampling plan. The Bank may use 
a reasonable sampling plan to select 
the households to be monitored, and to 
review the back-up and any other docu-
mentation received by the Bank, but 
not the member certifications required 
in paragraph (b)(2) of this section. The 
sampling plan and its basis shall be in 
writing. 

[71 FR 59286, Oct. 6, 2006, as amended at 73 FR 
61664, Oct. 17, 2008] 

§ 1291.8 Remedial actions for non-
compliance. 

(a) Recovery of AHP subsidies. A Bank 
shall recover the amount of any AHP 
subsidies (plus interest, if appropriate) 
that are not used in compliance with 
the commitments made in the ap-
proved application for AHP subsidy and 
the requirements of this part, if the 
misuse is the result of the actions or 
omissions of the member, the project 
sponsor, or the project owner. 

(b) Responsible party for repayment of 
AHP subsidies. Except as provided in 
paragraph (c) of this section: 

(1) If the member causes the AHP 
subsidies to be misused through its ac-
tions or omissions, the member shall 
repay the AHP subsidies to the Bank. 

(2) If the project sponsor or owner 
causes the AHP subsidies to be misused 
through its actions or omissions, the 
following shall apply, as determined by 
the Bank in its discretion: 

(i) The member shall recover the 
AHP subsidies from the project sponsor 
or owner and repay them to the Bank; 
or 

(ii) The project sponsor or owner 
shall repay the AHP subsidies directly 
to the Bank. 

(c) Recovery not required. Recovery of 
the AHP subsidies is not required if: 

(1) The member, project sponsor, or 
project owner cures the noncompliance 
within a reasonable period of time; 

(2) The circumstances of noncompli-
ance are eliminated through a modi-
fication of the terms of the approved 
application for AHP subsidy pursuant 
to § 1291.5(f) of this part; or 

(3) The member is unable to collect 
the AHP subsidy after making reason-
able efforts to collect it. 

(d) Settlements. A Bank may settle a 
claim for AHP subsidies that it has 
against a member, project sponsor, or 
project owner for less than the full 
amount due. If a Bank enters into such 
a settlement, the FHFA may require 
the Bank to reimburse its AHP fund in 
the amount of any shortfall under 
paragraph (e)(2) of this section, unless: 

(1) The Bank has sufficient docu-
mentation showing that the sum 
agreed to be repaid under the settle-
ment is reasonably justified, based on 
the facts and circumstances of the non-
compliance (including the degree of 
culpability of the non-complying par-
ties and the extent of the Bank’s recov-
ery efforts); or 

(2) The Bank obtains a determination 
from the FHFA that the sum agreed to 
be repaid under the settlement is rea-
sonably justified, based on the facts 
and circumstances of the noncompli-
ance (including the degree of culpa-
bility of the non-complying parties and 
the extent of the Bank’s recovery ef-
forts). 

(e) Reimbursement of AHP fund—(1) By 
the Bank. A Bank shall reimburse its 
AHP fund in the amount of any AHP 
subsidies (plus interest, if appropriate) 
misused as a result of the actions or 
omissions of the Bank. 

(2) By FHFA order. The FHFA may 
order a Bank to reimburse its AHP 
fund in an appropriate amount upon 
determining that: 

(i) The Bank has failed to reimburse 
its AHP fund as required under para-
graph (e)(1) of this section; or 

(ii) The Bank has failed to recover 
AHP subsidy from a member, project 
sponsor, or project owner pursuant to 
the requirements of paragraph (a) of 
this section, and has not shown that 
such failure is reasonably justified, 
considering factors such as the extent 
of the Bank’s recovery efforts. 

(f) Use of repaid AHP subsidies—(1) Use 
of repaid AHP subsidies in other AHP-eli-
gible projects. Except as provided in 
paragraph (f)(2) of this section, 
amounts of AHP subsidy, including any 
interest, repaid to a Bank pursuant to 
this part shall be made available by the 
Bank for other AHP-eligible projects. 

(2) Re-use of repaid AHP direct sub-
sidies in same project—(i) Requirements. 
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