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(e) Delay fee. If, in the judgement of 
SBA, the time required to complete 
your examination is delayed due to 
your lack of cooperation or the condi-
tion of your records, SBA may assess 
an additional fee of up to $500 per day. 

[62 FR 23338, Apr. 30, 1997] 

Subpart G—Financing of Small 
Businesses by Licensees 

DETERMINING THE ELIGIBILITY OF A 
SMALL BUSINESS FOR SBIC FINANCING 

§ 107.700 Compliance with size stand-
ards in part 121 of this chapter as a 
condition of Assistance. 

You are permitted to provide finan-
cial assistance and management serv-
ices only to a Small Business. To deter-
mine whether an applicant is a Small 
Business, you may use either the finan-
cial size standards in § 121.301(c)(2) of 
this chapter or the industry standard 
covering the industry in which the ap-
plicant is primarily engaged, as set 
forth in § 121.301(c)(1) of this chapter. 

[61 FR 3189, Jan. 31, 1996, as amended at 74 
FR 33915, July 14, 2009] 

§ 107.710 Requirement to finance 
smaller enterprises. 

Your Portfolio must include 
Financings to Smaller Enterprises. 

(a) Definition of Smaller Enterprise. A 
Smaller Enterprise means any small 
business concern that: 

(1) Both together with its Affiliates, 
and by itself, meets the size standard 
of § 121.201 of this chapter at the time 
of Financing for the industry in which 
it is then primarily engaged; or 

(2) Together with its affiliates has a 
net worth of not more than $6 million 
and average net income after Federal 
income taxes (excluding any carry-over 
losses) for the preceding two years no 
greater than $2 million. If the appli-
cant is not required by law to pay Fed-
eral income taxes at the enterprise 
level, but is required to pass income 
through to its shareholders, partners, 
beneficiaries, or other equitable own-
ers, the applicant’s ‘‘net income after 
Federal income taxes’’ will be its net 
income reduced by an amount com-
puted as follows: 

(i) If the applicant is not required by 
law to pay State (and local, if any) in-
come taxes at the enterprise level, 
multiply its net income by the mar-
ginal State income tax rate (or by the 
combined State and local income tax 
rates, as applicable) that would have 
applied if it were a taxable corpora-
tion. 

(ii) Multiply the applicant’s net in-
come, less any deduction for State and 
local income taxes calculated under 
paragraph (a)(2)(i) of this section, by 
the marginal Federal income tax rate 
that would have applied if the appli-
cant were a taxable corporation. 

(iii) Add the results obtained in para-
graphs (a)(2)(i) and (a)(2)(ii) of this sec-
tion. 

(b) Smaller Enterprise Financings. At 
the close or each of your fiscal years, 
and at the time of any application to 
draw Leverage, you must satisfy the 
Smaller Enterprise financing require-
ment in this paragraph (b) that applies 
to you. 

(1) If you were licensed after Feb-
ruary 17, 2009, at least 25 percent (in 
dollars) of your Financings must have 
been invested in Smaller Enterprises. 

(2) If you were licensed on or before 
February 17, 2009, and you have re-
ceived no SBA Leverage commitment 
issued after February 17, 2009, at least 
20 percent (in dollars) of your 
Financings, excluding Financings made 
in whole or in part with Leverage in 
excess of $90 million, must have been 
invested in Smaller Enterprises. In ad-
dition, 100 percent of all Financings 
made in whole or in part with Leverage 
in excess of $90 million (including ag-
gregate Leverage over $90 million 
issued by two or more Licensees under 
Common Control) must have been in-
vested in Smaller Enterprises. 

(3) If you were licensed on or before 
February 17, 2009, and you have re-
ceived an SBA Leverage commitment 
after February 17, 2009: 

(i) For all Financings made after the 
date of the first Leverage commitment 
issued after February 17, 2009, at least 
25 percent (in dollars) of your 
Financings must have been invested in 
Smaller Enterprises, and 

(ii) For all Financings made before 
February 17, 2009, at least 20 percent (in 
dollars) of your Financings, excluding 
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Financings made in whole or in part 
with Leverage in excess of $90 million, 
must have been invested in Smaller 
Enterprises. In addition, 100 percent of 
all Financings made in whole or in part 
with Leverage in excess of $90 million 
(including aggregate Leverage over $90 
million issued by two or more Licens-
ees under Common Control) must have 
been invested in Smaller Enterprises. 

(c) Special requirement for certain lever-
aged Licensees. (1) This paragraph (c) 
applies if you were licensed on or be-
fore September 30, 1996, and you issued 
Leverage after that date, and you have 
Regulatory Capital of: 

(i) Less than $10,000,000 if such Lever-
age included Participating Securities; 
or 

(ii) Less than $5,000,000 if such Lever-
age was Debentures only. 

(2) At the close of each of your fiscal 
years, at least 50 percent of the total 
dollar amount of the Financings you 
extended after September 30, 1996 must 
have been invested in Smaller Enter-
prises. 

(d) Financing a change of ownership 
which results in the creation of a 
Smaller Enterprises. The Financing of 
a change of ownership under § 107.750 
which results in the creation of a 
Smaller Enterprise qualifies as a 
Smaller Enterprise Financing. 

(e) Non-compliance with this section. If 
you have not reached the required per-
centage of Smaller Enterprise 
Financings at the end of any fiscal 
year, then you must be in compliance 
by the end of the following fiscal year. 
However, you will not be eligible for 
additional Leverage until you reach 
the required percentage (see § 107.1120(c) 
and (g)). 

[62 FR 11760, Mar. 13, 1997, as amended at 63 
FR 5866, Feb. 5, 1998; 64 FR 70995, Dec. 20, 
1999; 66 FR 30647, June 7, 2001; 74 FR 33915, 
July 14, 2009] 

§ 107.720 Small Businesses that may be 
ineligible for financing. 

(a) Relenders or reinvestors. You are 
not permitted to finance any business 
that is a relender or reinvestor. 

(1) Definition. Relenders or reinves-
tors are businesses whose primary busi-
ness activity involves, directly or indi-
rectly, providing funds to others, pur-
chasing debt obligations, factoring, or 

long-term leasing of equipment with no 
provision for maintenance or repair. 

(2) Exception. You may provide Ven-
ture Capital Financing to Disadvan-
taged Businesses that are relenders or 
reinvestors (except banks or savings 
and loans not insured by agencies of 
the federal government, and agricul-
tural credit companies). Without SBA’s 
prior written approval, total 
Financings under this paragraph (a)(2) 
that are outstanding as of the close of 
your fiscal year must not exceed your 
Regulatory Capital. 

(b) Passive Businesses. You are not 
permitted to finance a passive busi-
ness. 

(1) Definition. A business is passive if: 
(i) It is not engaged in a regular and 

continuous business operation (for pur-
poses of this paragraph (b), the mere 
receipt of payments such as dividends, 
rents, lease payments, or royalties is 
not considered a regular and contin-
uous business operation); or 

(ii) Its employees are not carrying on 
the majority of day to day operations, 
and the company does not provide ef-
fective control and supervision, on a 
day to day basis, over persons em-
ployed under contract; or 

(iii) It passes through substantially 
all of the proceeds of the Financing to 
another entity. 

(2) Exception for pass-through of pro-
ceeds to subsidiary. You may finance a 
passive business if it is a Small Busi-
ness and it passes substantially all the 
proceeds through to one or more sub-
sidiary companies, each of which is an 
eligible Small Business that is not pas-
sive. For the purpose of this paragraph 
(b)(2), ‘‘subsidiary company’’ means a 
company in which at least 50 percent of 
the outstanding voting securities are 
owned by the Financed passive busi-
ness. 

(3) Exception for certain Partnership Li-
censees. With the prior written ap-
proval of SBA, if you are a Partnership 
Licensee, you may form one or more 
wholly-owned corporations in accord-
ance with this paragraph (b)(3). The 
sole purpose of such corporation(s) 
must be to provide Financing to one or 
more eligible, unincorporated Small 
Businesses. You may form such cor-
poration(s) only if a direct Financing 
to such Small Businesses would cause 
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any of your investors to incur unre-
lated business taxable income under 
section 511 of the Internal Revenue 
Code of 1986, as amended (26 U.S.C. 511). 
Your ownership of such corporation(s) 
will not constitute a violation of 
§ 107.865(a) and your investment of 
funds in such corporation(s) will not 
constitute a violation of § 107.730(a). 

(c) Real Estate Businesses. (1) You are 
not permitted to finance any business 
classified under Major Group 65 (Real 
Estate) or Industry No. 1531 (Operative 
Builders) of the SIC Manual, with the 
following exceptions: 

(i) Title Abstract companies (Indus-
try No. 6541); and 

(ii) Companies listed under Industry 
No. 6531 (for example, real estate 
agents, brokers, escrow agents, man-
agers and multiple listing services) 
that derive at least 80 percent of their 
revenue from non-Affiliate sources. 

(2) You are not permitted to finance 
a business, regardless of SIC classifica-
tion, if the Financing is to be used to 
acquire or refinance real property, un-
less the Small Business: 

(i) Is acquiring an existing property 
and will use at least 51 percent of the 
usable square footage for an eligible 
business purpose; or 

(ii) Is building or renovating a build-
ing and will use at least 67 percent of 
the usable square footage for an eligi-
ble business purpose; or 

(iii) Occupies the subject property 
and uses at least 67 percent of the usa-
ble square footage for an eligible busi-
ness purpose. 

(d) Project Financing. You are not per-
mitted to finance a business if: 

(1) The assets of the business are to 
be reduced or consumed, generally 
without replacement, as the life of the 
business progresses, and the nature of 
the business requires that a stream of 
cash payments be made to the 
business’s financing sources, on a basis 
associated with the continuing sale of 
assets. Examples include real estate 
development projects and oil and gas 
wells; or 

(2) The primary purpose of the Fi-
nancing is to fund production of a sin-
gle item or defined limited number of 
items, generally over a defined produc-
tion period, and such production will 
constitute the majority of the activi-

ties of the Small Business. Examples 
include motion pictures and electric 
generating plants. 

(e) Farm land purchases. You are not 
permitted to finance the acquisition of 
farm land. Farm land means land 
which is or is intended to be used for 
agricultural or forestry purposes, such 
as the production of food, fiber, or 
wood, or is so taxed or zoned. 

(f) Public interest. You are not per-
mitted to finance any business if the 
proceeds are to be used for purposes 
contrary to the public interest, includ-
ing but not limited to activities which 
are in violation of law, or inconsistent 
with free competitive enterprise. 

(g) Foreign investment—(1) General 
rule. You are not permitted to finance 
a business if: 

(i) The funds will be used substan-
tially for a foreign operation; or 

(ii) At the time of the Financing or 
within one year thereafter, more than 
49 percent of the employees or tangible 
assets of the Small Business are lo-
cated outside the United States (unless 
you can show, to SBA’s satisfaction, 
that the Financing was used for a spe-
cific domestic purpose). 

(2) Exception. This paragraph (g) does 
not prohibit a Financing used to ac-
quire foreign materials and equipment 
or foreign property rights for use or 
sale in the United States. 

(h) Associated supplier. You are not 
permitted to finance a business that 
purchases, or will purchase, goods or 
services from a supplier who is your 
Associate, except under the following 
conditions: 

(1) The amount of goods and services 
purchased (or to be purchased) from 
your Associate with the proceeds of the 
Financing, or with funds released as a 
result of the Financing, is less than 50 
percent of the total amount of the Fi-
nancing (75 percent for a Section 301(d) 
Licensee); 

(2) The price of such goods and serv-
ices is no higher than that charged 
other customers of your Associate; and 

(3) The Small Business purchases no 
capital goods from your Associate. 

(i) Financing Licensees. You are not 
permitted to provide funds, directly or 
indirectly, that the Small Business will 
use: 
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(1) To purchase stock in or provide 
capital to a Licensee; or 

(2) To repay an indebtedness incurred 
for the purpose of investing in a Li-
censee. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5867, Feb. 5, 1998; 64 FR 70995, Dec. 20, 
1999] 

§ 107.730 Financings which constitute 
conflicts of interest. 

(a) General rule. You must not self- 
deal to the prejudice of a Small Busi-
ness, the Licensee, its shareholders or 
partners, or SBA. Unless you obtain a 
prior written exemption from SBA for 
special instances in which a Financing 
may further the purposes of the Act de-
spite presenting a conflict of interest, 
you must not directly or indirectly: 

(1) Provide Financing to any of your 
Associates. 

(2) Provide Financing to an Associate 
of another Licensee if one of your Asso-
ciates has received or will receive any 
direct or indirect Financing or a Com-
mitment from that Licensee or a third 
Licensee (including Financing or Com-
mitments received under any under-
standing, agreement, or cross dealing, 
reciprocal or circular arrangement). 

(3) Borrow money from: 
(i) A Small Business Financed by 

you; 
(ii) An officer, director, or owner of 

at least a 10 percent equity interest in 
such business; or 

(iii) A Close Relative of any such offi-
cer, director, or equity owner. 

(4) Provide Financing to a Small 
Business to discharge an obligation to 
your Associate or free other funds to 
pay such obligation. This paragraph 
(a)(4) does not apply if the obligation is 
to an Associate Lending Institution 
and is a line of credit or other obliga-
tion incurred in the normal course of 
business. 

(5) Provide Financing to a Small 
Business for the purpose of purchasing 
property from your Associate, except 
as permitted under § 107.720(h). 

(b) Rules applicable to Associates. 
Without SBA’ s prior written approval, 
your Associates must not, directly or 
indirectly: 

(1) Borrow money from any Person 
described in paragraph (a)(3) of this 
section. 

(2) Receive from a Small Business 
any compensation in connection with 
Assistance you provide (except as per-
mitted under §§ 107.825(c) and 107.900), 
or anything of value for procuring, at-
tempting to procure, or influencing 
your action with respect to such As-
sistance. 

(c) Applicability of other laws. You are 
also bound by any restrictions in Fed-
eral or State laws governing conflicts 
of interest and fiduciary obligations. 

(d) Financings with Associates—(1) 
Financings with Associates requiring 
prior approval. Without SBA’s prior 
written approval, you may not Finance 
any business in which your Associate 
has either a voting equity interest, or 
total equity interests (including poten-
tial interests), of at least five percent. 

(2) Other Financings with Associates. If 
you and an Associate provide Financ-
ing to the same Small Business, either 
at the same time or at different times, 
you must be able to demonstrate to 
SBA’s satisfaction that the terms and 
conditions are (or were) fair and equi-
table to you, taking into account any 
differences in the timing of each par-
ty’s financing transactions. 

(3) Exceptions to paragraphs (d)(1) and 
(d)(2) of this section. A Financing that 
falls into one of the following cat-
egories is exempt from the prior ap-
proval requirement in paragraph (d)(1) 
of this section or is presumed to be fair 
and equitable to you for the purposes 
of paragraph (d)(2) of this section, as 
appropriate: 

(i) Your Associate is a Lending Insti-
tution that is providing financing 
under a credit facility in order to meet 
the operational needs of the Small 
Business, and the terms of such financ-
ing are usual and customary. 

(ii) Your Associate invests in the 
Small Business on the same terms and 
conditions and at the same time as 
you. 

(iii) Both you and your Associate are 
leveraged Licensees, and both have 
outstanding Participating Securities or 
neither has outstanding Participating 
Securities. 

(iv) You have no outstanding Lever-
age and do not intend to issue Leverage 
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in the future, and your Associate ei-
ther is not a Licensee or has no out-
standing Leverage and does not intend 
to issue Leverage in the future. 

(e) Use of Associates to manage Port-
folio Concerns. To protect your invest-
ment, you may designate an Associate 
to serve as an officer, director, or other 
participant in the management of a 
Small Business. You must identify any 
such Associate in your records avail-
able for SBA’s review under § 107.600. 
Without SBA’s prior written approval, 
the Associate must not: 

(1) Have any other direct or indirect 
financial interest in the Portfolio Con-
cern that exceeds, or has the potential 
to exceed, 5 percent of the Portfolio 
Concern’s equity. 

(2) Have served for more than 30 days 
as an officer, director or other partici-
pant in the management of the Port-
folio Concern before you provided Fi-
nancing. 

(3) Receive any income or anything 
of value from the Portfolio Concern un-
less it is for your benefit, with the ex-
ception of director’s fees, expenses, and 
distributions based upon the Associ-
ate’s ownership interest in the Con-
cern. 

(f) 1940 and 1980 Act Companies: SEC 
exemptions. If you are a 1940 or 1980 Act 
Company and you receive an exemption 
from the Securities and Exchange 
Commission for a transaction described 
in this § 107.730, you need not obtain 
SBA’s approval of the transaction. 
However, you must promptly notify 
SBA of the transaction and satisfy the 
public notice requirements in para-
graph (g) of this section. 

(g) Public notice. Before SBA grants 
an exemption under this § 107.730, you 
must publish notice of the transaction 
in a newspaper of general circulation in 
the locality most directly affected by 
the transaction, and furnish a certified 
copy to SBA within 10 days of publica-
tion. SBA will publish a similar notice 
in the FEDERAL REGISTER. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5867, Feb. 5, 1998; 64 FR 70996, Dec. 20, 
1999] 

§ 107.740 Portfolio diversification 
(‘‘overline’’ limitation). 

(a) General rule. This § 107.740 applies 
if you have outstanding Leverage or in-

tend to issue Leverage in the future. 
Unless SBA approved your license ap-
plication based upon a plan to issue 
less than two tiers of Leverage, you 
may provide Financing or a Commit-
ment to a Small Business if the result-
ing amount of your aggregate 
Financings and Commitments to such 
Small Business and its Affiliates does 
not exceed 30 percent of the sum of: 

(1) Your Regulatory Capital as of the 
date of the Financing or Commitment; 
plus 

(2) Any Distribution(s) you made 
under § 107.1570(b), during the five years 
preceding the date of the Financing or 
Commitment, which reduced your Reg-
ulatory Capital; plus 

(3) Any Distribution(s) you made 
under § 107.585, during the five years 
preceding the date of the Financing or 
Commitment, which reduced your Reg-
ulatory Capital by no more than two 
percent or which SBA approves for in-
clusion in the sum determined in this 
paragraph (a). 

(b) Lower overline limit. If SBA ap-
proved your license application based 
upon a plan to issue less than two tiers 
of Leverage, the applicable percentage 
of the amount computed in paragraphs 
(a)(1) though (a)(3) of this section will 
be: 

(1) 20 percent if the plan con-
templates one tier of Leverage. 

(2) 25 percent if the plan con-
templates 1.5 tiers of Leverage. 

(c) Outstanding Financings. For the 
purposes of paragraphs (a) and (b) of 
this section, you must measure each 
outstanding Financing at its original 
cost (including any amount of the Fi-
nancing that was previously written 
off). 

[74 FR 33915, July 14, 2009] 

§ 107.750 Conditions for financing a 
change of ownership of a Small 
Business. 

You may finance a change of owner-
ship of a Small Business only under the 
conditions set forth in this section. 

(a) The Financing must: 
(1) Promote the sound development 

or preserve the existence of the Small 
Business; 

(2) Help create a Small Business as a 
result of a corporate divestiture; or 
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(3) Facilitate ownership in a Dis-
advantaged Business. 

(b) The Resulting Concern (as defined 
in paragraph (c) of this section) must: 

(1) Be a Small Business under 
§ 107.700; 

(2) Have 500 or fewer full-time equiva-
lent employees; or meet one of the ap-
propriate debt/equity ratio tests: 

(i) If you have outstanding Leverage, 
the Resulting Concern’s ratio of debt 
to equity must be no more than 5 to 1; 
or 

(ii) If you have no outstanding Lever-
age, the Resulting Concern’s ratio of 
debt to equity must be no more than 8 
to 1. 

(c) Definitions. (1) The ‘‘Resulting 
Concern’’ is determined by viewing the 
business as though the change of own-
ership had already occurred, giving ef-
fect to all contemplated financing, 
mergers, and acquisitions. 

(2) For purposes of this section, 
‘‘debt’’ means long-term debt, including 
contingent liabilities, but excluding 
accounts payable, operating leases, let-
ters of credit, subordinated notes pay-
able to the seller, any other liabilities 
approved for exclusion by SBA and 
short-term working capital loans (so 
long as the loans carry a zero balance 
for 30 consecutive days during the con-
cern’s fiscal year). 

(3) For purposes of this section, ‘‘eq-
uity’’ means common and preferred 
stock (corporation), contributed cap-
ital (partnership), or membership in-
terests (limited liability company). 

§ 107.760 How a change in size or ac-
tivity of a Portfolio Concern affects 
the Licensee and the Portfolio Con-
cern. 

(a) Effect on Licensee of a change in 
size of a Portfolio Concern. If a Portfolio 
Concern no longer qualifies as a Small 
Business you may keep your invest-
ment in the concern and: 

(1) Subject to the overline limita-
tions of § 107.740, you may provide addi-
tional Financing to the concern up to 
the time it makes a public offering of 
its securities. 

(2) Even after the concern makes a 
public offering, you may exercise any 
stock options, warrants, or other rights 
to purchase Equity Securities which 
you acquired before the public offering, 

or fund Commitments you made before 
the public offering. 

(b) Effect of a change in business activ-
ity occurring within one year of Licens-
ee’s initial Financing—(1) Retention of 
Investment. Unless you receive SBA’s 
written approval, you may not keep 
your investment in a Portfolio Con-
cern, small or otherwise, which be-
comes ineligible by reason of a change 
in its business activity within one year 
of your initial investment. 

(2) Request for SBA’s approval to retain 
investment. If you request that SBA ap-
prove the retention of your invest-
ment, your request must include suffi-
cient evidence to demonstrate that the 
change in business activity was caused 
by an unforeseen change in cir-
cumstances and was not contemplated 
at the time the Financing was made. 

(3) Additional Financing. If SBA ap-
proves your request to retain an in-
vestment under paragraph (b)(2) of this 
section, you may provide additional Fi-
nancing to the Portfolio Concern to the 
extent necessary to protect against the 
loss of the amount of your original in-
vestment, subject to the overline limi-
tations of § 107.740. 

(c) Effect of a change in business activ-
ity occurring more than one year after the 
initial Financing. If a Portfolio Concern 
becomes ineligible because of a change 
in business activity more than one 
year after your initial Financing you 
may: 

(1) Retain your investment; and 
(2) Provide additional Financing to 

the Portfolio Concern to the extent 
necessary to protect against the loss of 
the amount of your original invest-
ment, subject to the overline limita-
tions of § 107.740. 

STRUCTURING LICENSEE’S FINANCING OF 
ELIGIBLE SMALL BUSINESSES: TYPES 
OF FINANCING 

§ 107.800 Financings in the form of Eq-
uity Securities. 

(a) You may purchase the Equity Se-
curities of a Small Business. You may 
not, inadvertently or otherwise: 

(1) Become a general partner in any 
unincorporated business; or 

(2) Become jointly or severally liable 
for any obligations of an unincor-
porated business. 
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(b) Definition. Equity Securities 
means stock of any class in a corpora-
tion, stock options, warrants, limited 
partnership interests in a limited part-
nership, membership interests in a lim-
ited liability company, or joint venture 
interests. If the Financing agreement 
contains debt-type acceleration provi-
sions or includes redemption provi-
sions, other than those permitted 
under § 107.850, the security will be con-
sidered a Debt Security for purposes of 
§ 107.855 and § 107.1150(c)(1). 

[61 FR 3189, Jan. 31, 1996, as amended at 74 
FR 33915, July 14, 2009] 

§ 107.810 Financings in the form of 
Loans. 

You may make Loans to Small Busi-
nesses. A Loan means a transaction 
evidenced by a debt instrument with no 
provision for you to acquire Equity Se-
curities. 

§ 107.815 Financings in the form of 
Debt Securities. 

You may purchase Debt Securities 
from Small Businesses. 

(a) Definitions. Debt Securities are in-
struments evidencing a loan with an 
option or any other right to acquire 
Equity Securities in a Small Business 
or its Affiliates, or a loan which by its 
terms is convertible into an equity po-
sition, or a loan with a right to receive 
royalties that are excluded from the 
Cost of Money pursuant to 
§ 107.855(g)(12). Consideration must be 
paid for all options that you acquire. 

(b) Restriction on options obtained by 
Licensee’s management and employees. If 
you have outstanding Leverage or plan 
to obtain Leverage, your employees, of-
ficers, directors or general partners, or 
the general partners of the manage-
ment company that is providing serv-
ices to you or to your general partner, 
may obtain options in a Financed 
Small Business only if: 

(1) They participate in the Financing 
on a pari passu basis with you; or 

(2) SBA gives its prior written ap-
proval; or 

(3) The options received are com-
pensation for service as a member of 
the board of directors of the Small 
Business, and such compensation does 
not exceed that paid to other outside 
directors. In the absence of such direc-

tors, fees must be reasonable when 
compared with amounts paid to outside 
directors of similar companies. 

[61 FR 3189, Jan. 31, 1996, as amended at 65 
FR 69432, Nov. 17, 2000] 

§ 107.820 Financings in the form of 
guarantees. 

At the request of a Small Business or 
where necessary to protect your exist-
ing investment, you may guarantee the 
monetary obligation of a Small Busi-
ness to any non-Associate creditor. 

(a) You may not issue a guaranty if: 
(1) You would become subject to 

State regulation as an insurance, guar-
anty or surety business; 

(2) The amount of the guaranty plus 
any direct Financings to the Small 
Business exceed the overline limita-
tions of § 107.740, except that a pledge of 
the Equity Securities of the issuer or a 
subordination of your lien or creditor 
position does not count toward your 
overline; or 

(3) The total financing cost to the 
Small Business exceeds the cost of 
money limits of § 107.855. 

(b) Pledge of Licensee’s assets as guar-
anty. For purposes of this section, a 
guaranty with recourse only to specific 
asset(s) you have pledged is equal to 
the fair market value of such asset(s) 
or the amount of the debt guaranteed, 
whichever is less. 

§ 107.825 Purchasing securities from 
an underwriter or other third 
party. 

(a) Securities purchased through or 
from an underwriter. You may purchase 
the securities of a Small Business 
through or from an underwriter if: 

(1) You purchase such securities 
within 90 days of the date the public of-
fering is first made; 

(2) Your purchase price is no more 
than the original public offering price; 
and 

(3) The amount paid by you for the 
securities (less ordinary and reasonable 
underwriting charges and commissions) 
has been, or will be, paid to the Small 
Business, and the underwriter certifies 
in writing that this requirement has 
been met. 

(b) Recordkeeping requirements. If you 
have outstanding Leverage or plan to 
obtain Leverage, you must keep 
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records available for SBA’s inspection 
which show the relevant details of the 
transaction, including, but not limited 
to, date, price, commissions, and the 
underwriter’s certifications required 
under paragraph (c) of this section. 

(c) Underwriter’s requirements. If you 
have outstanding Leverage or plan to 
obtain Leverage, the underwriter must 
certify whether it is your Associate. 
You may pay reasonable and cus-
tomary commissions and expenses to 
an Associate underwriter for the por-
tion of an offering that you purchase, 
provided it is no more than 25 percent 
of the total offering. If you buy more 
than 25 percent of the offering, the 
amount you pay to the Associate un-
derwriter must not exceed the total of 
the application and closing fees and re-
imbursable expenses permitted by 
§ 107.860. 

(d) Securities purchased from another 
Licensee or from SBA. You may pur-
chase from, or exchange with, another 
Licensee, Portfolio securities (or any 
interest therein). Such purchase or ex-
change may only be made on a non-re-
course basis. You may not have more 
than one-third of your total as-
sets(valued at cost) invested in such se-
curities. If you have previously sold 
Portfolio Securities (or any interest 
therein) on a recourse basis, you shall 
include the amount for which you may 
be contingently liable in your overline 
computation. 

(e) Purchases of securities from other 
non-issuers. You may purchase securi-
ties of a Small Business from a non- 
issuer not previously described in this 
§ 107.825 if: 

(1) Such acquisition is a reasonably 
necessary part of the overall sound Fi-
nancing of the Small Business under 
the Act; or 

(2) The securities are acquired to fi-
nance a change of ownership under 
§ 107.750. 

STRUCTURING LICENSEE’S FINANCING OF 
AN ELIGIBLE SMALL BUSINESS: TERMS 
AND CONDITIONS OF FINANCING 

§ 107.830 Minimum duration/term of fi-
nancing. 

(a) General rule. The duration/term of 
all your Financings must be for a min-
imum period of one year. 

(b) Restrictions on mandatory redemp-
tion of Equity Securities. If you have ac-
quired Equity Securities, options or 
warrants on terms that include re-
demption by the Small Business, you 
must not require redemption by the 
Small Business within the first year of 
your acquisition except as permitted in 
§ 107.850. 

(c) Special rules for Loans and Debt Se-
curities—(1) Term. The minimum term 
for Loans and Debt Securities starts 
with the first disbursement of the Fi-
nancing. 

(2) Prepayment. You must permit vol-
untary prepayment of Loans and Debt 
Securities by the Small Business. You 
must obtain SBA’s prior written ap-
proval of any restrictions on the abil-
ity of the Small Business to prepay 
other than the imposition of a reason-
able prepayment penalty under para-
graph (c)(3) of this section. 

(3) Prepayment penalties. You may 
charge a reasonable prepayment pen-
alty which must be agreed upon at the 
time of the Financing. If SBA deter-
mines that a prepayment penalty is un-
reasonable, you must refund the entire 
penalty to the Small Business. A pre-
payment penalty equal to 5 percent of 
the outstanding balance during the 
first year of any Financing, declining 
by one percentage point per year 
through the fifth year, is considered 
reasonable. 

[61 FR 3189, Jan. 31, 1996, as amended at 69 
FR 8098, Feb. 23, 2004] 

§ 107.835 Exceptions to minimum dura-
tion/term of Financing. 

You may make a Short-term Financ-
ing for a term less than one year if the 
Financing is: 

(a) An interim Financing in con-
templation of long-term Financing. 
The contemplated long-term Financing 
must be in an amount at least equal to 
the short-term Financing, and must be 
made by you alone or in participation 
with other investors; or 

(b) For protection of your prior in-
vestment(s); or 

(c) For the purpose of Financing a 
change of ownership under § 107.750. 
The total amount of such Financings 
may not exceed 20 percent of your 
Loans and Investments (at cost) at the 
end of any fiscal year; or 
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(d) For the purpose of aiding a Small 
Business in performing a contract 
awarded under a Federal, State, or 
local government set-aside program for 
‘‘minority’’ or ‘‘disadvantaged’’ contrac-
tors. 

[61 FR 3189, Jan. 31, 1996, as amended at 64 
FR 52646, Sept. 30, 1999; 69 FR 8098, Feb. 23, 
2004] 

§ 107.840 Maximum term of Financing. 
The maximum term of any Loan or 

Debt Security Financing must be no 
longer than 20 years. 

§ 107.845 Maximum rate of amortiza-
tion on Loans and Debt Securities. 

The principal of any Loan (or the 
loan portion of any Debt Security) 
with a term of one year or less cannot 
be amortized faster than straight line. 
If the term is greater than one year, 
the principal cannot be amortized fast-
er than straight line for the first year. 

[69 FR 8098, Feb. 23, 2004] 

§ 107.850 Restrictions on redemption 
of Equity Securities. 

(a) A Portfolio Concern cannot be re-
quired to redeem Equity Securities 
earlier than one year from the date of 
the first closing unless: 

(1) The concern makes a public offer-
ing, or has a change of management or 
control, or files for protection under 
the provisions of the Bankruptcy Code, 
or materially breaches your Financing 
agreement; or 

(2) You make a follow-on investment, 
in which case the new securities may 
be redeemed in less than one year, but 
no earlier than the redemption date as-
sociated with your earliest Financing 
of the concern. 

(b) The redemption price must be ei-
ther: 

(1) A fixed amount that is no higher 
than the price you paid for the securi-
ties; or 

(2) An amount that cannot be fixed or 
determined before the time of redemp-
tion. In this case, the redemption price 
must be based on: 

(i) A reasonable formula that reflects 
the performance of the concern (such 
as one based on earnings or book 
value); or 

(ii) The fair market value of the con-
cern at the time of redemption, as de-

termined by a professional appraisal 
performed under an agreement accept-
able to both parties. 

(c) Any method for determining the 
redemption price must be agreed upon 
no later than the date of the first (or 
only) closing of the Financing. 

[61 FR 3189, Jan. 31, 1996, as amended at 64 
FR 52646, Sept. 30, 1999; 69 FR 8098, Feb. 23, 
2004] 

§ 107.855 Interest rate ceiling and limi-
tations on fees charged to Small 
Businesses (‘‘Cost of Money’’). 

‘‘Cost of Money’’ means the interest 
and other consideration that you re-
ceive from a Small Business. Subject 
to lower ceilings prescribed by local 
law, the Cost of Money to the Small 
Business must not exceed the ceiling 
determined under this section. 

(a) Financings to which the Cost of 
Money rules apply. This section applies 
to all Loans and Debt Securities. As re-
quired by § 107.800(b), you must include 
as Debt Securities any equity interests 
with redemption provisions that do not 
meet the restrictions in § 107.850. 

(b) When to determine the Cost of 
Money ceiling for a Financing. You may 
determine your Cost of Money ceiling 
for a particular Financing as of the 
date you issue a Commitment or as of 
the date of the first closing of the Fi-
nancing. Once determined, the Cost of 
Money ceiling remains fixed for the du-
ration of the Financing. 

(c) How to determine the Cost of Money 
ceiling for a Financing. At a minimum, 
you may use a Cost of Money ceiling of 
19 percent for a Loan and 14 percent for 
a Debt Security. To determine whether 
you may charge more, do the following: 

(1) Choose a base rate for your Cost 
of Money computation. The base rate 
may be either the Debenture Rate cur-
rently in effect plus the applicable 
Charge determined under 
§ 107.1130(d)(1), or your own ‘‘Cost of 
Capital’’ as determined under para-
graph (d) of this section. 

(2) For a Loan, add 11 percentage 
points to the base rate; for a Debt Se-
curity, add 6 percentage points. In ei-
ther case, round the sum down to the 
nearest eighth of one percent. 

(3) If the result is more than 19 per-
cent (for a Loan) or 14 percent (for a 
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Debt Security), you may use it as your 
Cost of Money ceiling. 

(4) If two or more Licensees partici-
pate in the same Financing of a Small 
Business, the base rate used in this 
paragraph (c) is the highest of the fol-
lowing: 

(i) The current Debenture Rate plus 
the applicable Charge determined 
under § 107.1130(d)(1); 

(ii) The Cost of Capital of the lead Li-
censee; or 

(iii) The weighted average of the Cost 
of Capital for all Licensees partici-
pating in the Financing. 

(d) How to determine your Cost of Cap-
ital. ‘‘Cost of Capital’’ is an optional 
computation of the weighted average 
interest rate you pay on your ‘‘qualified 
borrowings’’. ‘‘Qualified borrowings’’ 
means your Debentures together with 
your borrowings at or below the usual 
interest rate charged by banks in your 
locality on the date your loan was 
made. 

(1) For any fiscal year, you may com-
pute your Cost of Capital: 

(i) As of the first day of your fiscal 
year, to remain in effect for the entire 
year; or 

(ii) As of the first day of every fiscal 
quarter during the fiscal year, to re-
main in effect for the duration of the 
quarter. 

(2) For each qualified borrowing out-
standing at your last fiscal year or fis-
cal quarter end, multiply the ending 
principal balance (net of related 
unamortized fees) by the number of 
days during the past four fiscal quar-
ters that the borrowing was out-
standing, and divide the result by 365. 

(3) Add together the amounts com-
puted for all borrowings under para-
graph (d)(2) of this section. The result 
is your weighted average borrowings. 

(4) For all qualified borrowings out-
standing at your last fiscal year or fis-
cal quarter end, determine the aggre-
gate interest expense for the past four 
fiscal quarters, excluding amortization 
of loan fees. For the purposes of this 
paragraph (d)(4): 

(i) Interest expense on Debentures in-
cludes the 1 percent Charge paid by a 
Licensee under § 107.1130(d)(1); and 

(ii) Section 301(d) Licensees with out-
standing subsidized Debentures are pre-
sumed to have paid interest at the rate 

stated on the face of such Debentures, 
without regard to any subsidy paid by 
SBA. 

(5) Divide the interest expense from 
paragraph (d)(4) of this section by the 
weighted average borrowings from 
paragraph (d)(3) of this section, and 
multiply by 100. The result is your Cost 
of Capital, which you may use to com-
pute a Cost of Money ceiling under 
paragraph (c) of this section. 

(e) SBA review of Cost of Capital com-
putation. You must keep your Cost of 
Capital computations in a separate file 
available for SBA’s review. 

(1) A computation that is kept in 
such a file and is audited by your inde-
pendent public accountant is consid-
ered correct unless SBA demonstrates 
otherwise. 

(2) If a computation is not kept in 
such a file or is unaudited, you must 
prove its accuracy to SBA’s satisfac-
tion. 

(f) Charges included in the Cost of 
Money. The Cost of Money includes all 
interest, points, discounts, fees, royal-
ties, profit participation, and any other 
consideration you receive from a Small 
Business, except for the specific exclu-
sions in paragraph (g) of this section. 
For equity interests subject to the Cost 
of Money rules (see paragraph (a) of 
this section), you must include: 

(1) The portion of the fixed redemp-
tion price that exceeds your original 
cost. 

(2) Any amount of a redemption that 
is paid out of accounts other than the 
Small Business’s capital accounts (cap-
ital, paid-in surplus, or retained earn-
ings of a corporation; or partners’ cap-
ital of a partnership). 

(g) Charges excluded from the Cost of 
Money. You may exclude from the Cost 
of Money: 

(1) Discount on the loan portion of a 
Debt Security, if such discount exists 
solely as the result of the allocation of 
value to detachable stock purchase 
warrants in accordance with generally 
accepted accounting principles. 

(2) Closing fees, application fees, and 
expense reimbursements, each as per-
mitted under § 107.860. 

(3) Reasonable prepayment penalties 
permitted under § 107.830(d)(3). 

(4) Out-of-pocket conveyance and/or 
recordation fees and taxes. 
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(5) Reasonable closing costs. 
(6) Fees for management services as 

permitted under § 107.900. 
(7) Reasonable and necessary out-of- 

pocket expenses you incur to monitor 
the Financing. 

(8) Board of director fees not in ex-
cess of those paid to other outside di-
rectors, if your board representation 
meets the requirements of § 107.730(e). 

(9) A reasonable fee for arranging fi-
nancing for a Small Business from a 
source that is neither a Licensee nor 
an Associate of yours. The Small Busi-
ness must agree in writing to pay such 
a fee before you arrange the financing. 

(10) A one-time ‘‘bonus’’ that satisfies 
the requirements in paragraph (i) of 
this section. 

(11) The difference between the con-
tractual interest rate of the Financing 
and a default rate of interest permitted 
as follows: 

(i) If a Small Business is in default, 
you may charge a default rate of inter-
est as much as 7 percentage points 
higher than the contractual rate until 
the default is cured. 

(ii) For this purpose, ‘‘default’’ means 
either failure to pay an amount when 
due or failure to provide information 
required under the Financing docu-
ments. 

(12) Royalty payments based on im-
provement in the performance of the 
Small Business after the date of the Fi-
nancing. 

(13) Gains realized on the disposition 
of Equity Securities issued by the 
Small Business. 

(h) How to evaluate compliance with 
the Cost of Money ceiling. You must de-
termine whether a Financing is within 
the Cost of Money ceiling based on its 
discounted cash flows, as follows: 

(1) Beginning with the date of the 
first disbursement (‘‘period zero’’), iden-
tify your cash inflows and cash out-
flows for each period of the Financing. 
The appropriate period to use (such as 
years, quarters, or months) depends on 
how you have structured the disburse-
ments and payments. 

(2) Discount the cash flows back to 
the first disbursement date using the 
Cost of Money ceiling from paragraph 
(d) of this section as the discount rate. 

(3) If the result is zero or less, the Fi-
nancing is within the Cost of Money 

ceiling; if it is greater than zero, the 
Financing exceeds the Cost of Money 
ceiling. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5867, Feb. 5, 1998; 64 FR 52646, Sept. 30, 
1999; 65 FR 69432, Nov. 17, 2000] 

§ 107.860 Financing fees and expense 
reimbursements a Licensee may re-
ceive from a Small Business. 

You may collect Financing fees and 
receive expense reimbursements from a 
Small Business only as permitted 
under this § 107.860. 

(a) Application fee. You may collect a 
nonrefundable application fee from a 
Small Business to review its Financing 
application. The application fee may be 
collected at the same time as the clos-
ing fee under paragraph (c) or (d) of 
this section, or earlier. The fee must 
be: 

(1) No more than 1 percent of the 
amount of Financing requested (or, if 
two or more Licensees participate in 
the Financing, their combined applica-
tion fees are no more than 1 percent of 
the total Financing requested); and 

(2) Agreed to in writing by the Fi-
nancing applicant. 

(b) SBA review of application fees. For 
any fiscal year, if the number of appli-
cation fees you collect is more than 
twice the number of Financings closed, 
SBA in its sole discretion may deter-
mine that you are engaged in activities 
not contemplated by the Act, in viola-
tion of § 107.500. 

(c) Closing fee—Loans. You may 
charge a closing fee on a Loan if: 

(1) The fee is no more than 2 percent 
of the Financing amount (or, if two or 
more Licensees participate in the Fi-
nancing, their combined closing fees 
are no more than 2 percent of the total 
Financing amount); and 

(2) You charge the fee no earlier than 
the date of the first disbursement. 

(d) Closing fee—Debt or Equity 
Financings. You may charge a Closing 
Fee on a Debt Security or Equity Secu-
rity Financing if: 

(1) The fee is no more than 4 percent 
of the Financing amount (or, if two or 
more Licensees participate in the Fi-
nancing, their combined closing fees 
are no more than 4 percent of the total 
Financing amount); and 
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(2) You charge the fee no earlier than 
the date of the first disbursement. 

(e) Limitation on dual fees. If another 
Licensee or an Associate of yours col-
lects a transaction fee under § 107.900(e) 
in connection with your Financing of a 
Small Business, the sum of the trans-
action fee and your application and 
closing fees cannot exceed the max-
imum application and closing fees per-
mitted under this § 107.860. 

(f) Expense reimbursements. You may 
charge a Small Business for the reason-
able out-of-pocket expenses, other than 
Management Expenses, that you incur 
to process its Financing application. If 
SBA determines that any of your reim-
bursed expenses are unreasonable or 
are Management Expenses, SBA will 
require you to include such amounts in 
the Cost of Money or refund them to 
the Small Business. 

(g) Breakup fee. If a Small Business 
accepts your Commitment and then 
fails to close the Financing because it 
has accepted funds from another 
source, you may charge a ‘‘breakup fee’’ 
equal to the closing fee that you would 
have been permitted to charge under 
paragraph (c) or (d) of this section. 

[61 FR 3189, Jan. 31, 1996; 61 FR 41496, Aug. 9, 
1996] 

§ 107.865 Control of a Small Business 
by a Licensee. 

(a) In general. You, or you and your 
Associates (in the latter case, the ‘‘In-
vestor Group’’), may exercise Control 
over a Small Business for purposes con-
nected to your investment, through 
ownership of voting securities, man-
agement agreements, voting trusts, 
majority representation on the board 
of directors, or otherwise. The period of 
such Control will be limited to the sev-
enth anniversary of the date on which 
such Control was initially acquired, or 
any earlier date specified by the terms 
of any investment agreement. 

(b) Presumption of control. Control 
over a Small Business based on owner-
ship of voting securities will be pre-
sumed to exist whenever you or the In-
vestor Group own or control, directly 
or indirectly: 

(1) At least 50 percent of the out-
standing voting securities, if there are 
fewer than 50 shareholders; or 

(2) More than 25 percent of the out-
standing voting securities, if there are 
50 or more shareholders; or 

(3) At least 20 percent of the out-
standing voting securities, if there are 
50 or more shareholders and no other 
party holds a larger block. 

(c) Rebuttals to presumption of Control. 
A presumption of Control under para-
graph (b) of this section is rebutted if: 

(1) The management of the Small 
Business owns at least a 25 percent in-
terest in the voting securities of the 
business; and 

(2) The management of the Small 
Business can elect at least 40 percent of 
the board members of a corporation, 
general partners of a limited partner-
ship, or managers of a limited liability 
company, as appropriate, and the In-
vestor Group can elect no more than 40 
percent. The balance of such officials 
may be elected through mutual agree-
ment by management and the Investor 
Group. 

(d) Extension of Control. With SBA’s 
prior written approval you, or the In-
vestor Group, may retain Control for 
such additional period as may be rea-
sonably necessary to complete divesti-
ture of Control or to ensure the finan-
cial stability of the portfolio company. 

(e) Additional Financing for businesses 
under Licensee’s Control. If you assume 
Control of a Small Business, you may 
later provide additional Financing, 
without an exemption under 
§ 107.730(a)(1). 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5867, Feb. 5, 1998; 64 FR 52646, Sept. 30, 
1999; 67 FR 64790, Oct. 22, 2002] 

§ 107.880 Assets acquired in liquida-
tion of Portfolio securities. 

You may acquire assets in full or par-
tial liquidation of a Small Business’s 
obligation to you under the conditions 
permitted by this § 107.880. The assets 
may be acquired from the Small Busi-
ness, a guarantor of its obligation, or 
another party. 

(a) Timely disposition of assets. You 
must dispose of assets acquired in liq-
uidation of a Portfolio security within 
a reasonable period of time. 

(b) Permitted expenditures to preserve 
assets. (1) You may incur reasonably 
necessary expenditures to maintain 
and preserve assets acquired. 
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(2) You may incur reasonably nec-
essary expenditures for improvements 
to render such assets saleable. 

(3) You may make payments of mort-
gage principal and interest (including 
amounts in arrears when you acquired 
the asset), pay taxes when due, and pay 
for necessary insurance coverage. 

(c) SBA approval of expenditures. This 
paragraph (c) applies if you have out-
standing Leverage or are applying for 
Leverage. Any application for SBA ap-
proval under this paragraph must 
specify all expenses estimated to be 
necessary pending disposal of the as-
sets. Without SBA’s prior written ap-
proval: 

(1) Your total expenditures under 
paragraphs (b)(1) and (b)(2) of this sec-
tion plus your total Financing(s) to the 
Small Business must not exceed your 
overline limit under § 107.740; and 

(2) Your total expenditures under 
paragraph (b) of this section plus your 
total Financing(s) to the Small Busi-
ness must not exceed 35 percent of your 
Regulatory Capital. 

LIMITATIONS ON DISPOSITION OF ASSETS 

§ 107.885 Disposition of assets to Li-
censee’s Associates or to competi-
tors of Portfolio Concern. 

Sale of assets to Associate. Except with 
SBA’s prior written approval, you are 
not permitted to dispose of assets (in-
cluding assets acquired in liquidation) 
to any Associate if you have out-
standing Leverage or Earmarked As-
sets. As a prerequisite to such ap-
proval, you must demonstrate that the 
proposed terms of disposal are at least 
as favorable to you as the terms ob-
tainable elsewhere. 

[61 FR 3189, Jan. 31, 1996, as amended at 67 
FR 64791, Oct. 22, 2002] 

MANAGEMENT SERVICES AND FEES 

§ 107.900 Management fees for services 
provided to a Small Business by Li-
censee or its Associate. 

This § 107.900 applies to management 
services that you or your Associate 
provide to a Small Business during the 
term of a Financing or prior to Financ-
ing. It does not apply to management 
services that you or your Associate 
provide to a Small Business that you 
do not finance. Fees permitted under 

this section are not included in the 
Cost of Money (see § 107.855). 

(a) Permitted management fees. You or 
your Associate may provide manage-
ment services to a Small Business fi-
nanced by you if: 

(1) You or your Associate have en-
tered into a written contract with the 
Small Business; 

(2) The fees charged are for services 
actually performed; 

(3) Services are provided on an hourly 
fee, project fee, or other reasonable 
basis; and 

(4) You can demonstrate to SBA, 
upon request, that the rate does not ex-
ceed the prevailing rate charged for 
comparable services by other organiza-
tions in the geographic area of the 
Small Business. 

(b) Fees for service as a board member. 
You or your Associate may receive fees 
in the form of cash, warrants, or other 
payments, for services provided as 
members of the board of directors of a 
Small Businesses Financed by you. The 
fees must not exceed those paid to 
other outside board members. In the 
absence of such board members, fees 
must be reasonable when compared 
with amounts paid to outside directors 
of similar companies. 

(c) SBA approval required. You must 
obtain SBA’s prior written approval of 
any management contract that does 
not satisfy paragraphs (a) or (b) of this 
section. 

(d) Recordkeeping requirements. You 
must keep a record of hours spent and 
amounts charged to the Small Busi-
ness, including expenses charged. 

(e) Transaction fees. (1) You may 
charge reasonable transaction fees for 
work you or your Associate perform to 
prepare a client for a public offering, 
private offering, or sale of all or part of 
the business, and for assisting with the 
transaction. Compensation may be in 
the form of cash, notes, stock, and/or 
options. 

(2) Your Associate may charge mar-
ket rate investment banking fees to a 
Small Business on that portion of a Fi-
nancing that you do not provide. 
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