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§120.390

economic assistance loan under the
PLP or CLP programs.

CAPLINES PROGRAM

§120.390 Revolving credit.

(a) CapLines finances eligible small
businesses’ short-term, revolving and
non-revolving working-capital needs.
SBA regulations governing the 7(a)
loan program govern business loans
made under this program. Under
CapLines, SBA generally can guarantee
up to $750,000.

(b) CapLines proceeds can be used to
finance the cyclical, recurring, or other
identifiable short-term operating cap-
ital needs of small businesses. Proceeds
can be used to create current assets or
used to provide financing against the
current assets that already exist.

BUILDERS LOAN PROGRAM

§120.391 What is the Builders Loan
Program?

Under section 7(a)(9) of the Act, SBA
may make or guarantee loans to fi-
nance small general contractors to
construct or rehabilitate residential or
commercial property for resale. This
program provides an exception under
specified conditions to the general rule
against financing investment property.
“Construct” and “rehabilitate” mean
only work done on-site to the struc-
ture, utility connections and land-
scaping.

§120.392 Who may apply?

A construction contractor or home-
builder with a past history of profit-
able construction or rehabilitation
projects of comparable type and size
may apply. An applicant may sub-
contract the work. Subcontracts in ex-
cess of $25,000 may require 100 percent
payment and performance bonds.

§120.393 Are there special application
requirements?

(a) An applicant must submit docu-
mentation from:

(1) A mortgage lender indicating that
permanent mortgage money is avail-
able to qualified purchasers to buy
such properties;

(2) A real estate broker indicating
that a market exists for the proposed
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building and that it will be compatible
with its neighborhood; and

(3) An architect, appraiser or engi-
neer agreeing to make inspections and
certifications to support interim dis-
bursements.

(b) The Borrower may substitute a
letter from a qualified Lender for one
or more of the letters.

§120.394 What are the eligible uses of
proceeds?

A Borrower must use the loan pro-
ceeds solely to acquire, construct or
substantially rehabilitate an indi-
vidual residential or commercial build-
ing for sale. “Substantial” means reha-
bilitation expenses of more than one-
third of the purchase price or fair mar-
ket value at the time of the applica-
tion. A Borrower may use up to 20 per-
cent of the proceeds to acquire land,
and up to b percent for community im-
provements such as curbs and side-
walks.

§120.395 What is SBA’s collateral posi-
tion?
SBA will require a lien on the build-
ing which must be in no less than a
second position.

§120.396 What is the term of the loan?

The loan must not exceed sixty (60)
months plus the estimated time to
complete construction or rehabilita-
tion.

§120.397 Are there any special restric-
tions?

The borrower must not use loan pro-
ceeds to purchase vacant land for pos-
sible future construction or to operate
or hold rental property for future reha-
bilitation. SBA may allow rental of the
property only if the rental will improve
the ability to sell the property. The
sale must be a legitimate change of
ownership.

AMERICA’S RECOVERY CAPITAL (BUSI-
NESS STABILIZATION) LOAN PROGRAM—
ARC LOAN PROGRAM

§120.398 America’s Recovery Capital
(ARC) Loan Program.

(a) Purpose. The purpose of the ARC
Loan Program is to enable SBA to
guarantee certain loans to viable small
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businesses that are experiencing imme-
diate financial hardship. Loans made
under this loan program are referred to
as ARC Loans and are subject to the
requirements set forth in this Part for
7(a) loans except as noted in this sec-
tion.

(b) Definitions.

(1) (i) Eligible Borrower is a small
business concern as defined in Section
3 of the Small Business Act and
§120.100. Eligible Borrower does not in-
clude:

(A) Ineligible small businesses as
listed in §120.110; and

(B) Small business concerns with the
following primary industry North
American Industry Classification Sys-
tem (NAICS) codes:

(1) 713210 (Casinos (Except Casino Ho-
tels));

(2) 721120 (Casino Hotels);

(3) 713290 (Other Gambling Indus-
tries);

(4) 713910 (Golf Courses and Country
Clubs); and

(5) 712130 (Zoos and Botanical Gar-
dens).

(ii) Applications submitted by small
business concerns with a primary in-
dustry NAICS code of 713940 (Fitness
and Recreational Sports Centers) will
be identified and reviewed by SBA to
determine eligibility in accordance
with the statutory restriction on as-
sistance to swimming pools.

(2) Going Concern is a small business
concern actively engaging in business
with the expectation of indefinite con-
tinuance.

(3) Qualifying Small Business Loan is a
loan previously made to an Eligible
Borrower for any of the purposes set
forth in §120.120 and not for any of the
purposes set forth in §120.130 or
120.160(d). Qualifying Small Business
Loans may include credit card obliga-
tions, capital leases for major equip-
ment and vehicles, notes payable to
vendors or suppliers, loans in the first
lien position made by commercial lend-
ers in connection with the Develop-
ment Company Loan Program (504),
home equity loans used to finance busi-
ness operations, other loans to small
businesses made without an SBA guar-
anty, and loans made by or with an
SBA guaranty on or after February 17,
2009. Loans made or guaranteed by SBA

§120.398

before February 17, 2009 are not Quali-
fying Small Business Loans for the
purposes of the ARC Loan Program. A
Qualifying Small Business Loan may
not be used as the basis for more than
one ARC Loan but ARC Loans may be
used to pay multiple Qualifying Small
Business Loans.

(4) Viable small business is a small
business that is a Going Concern but
which is having difficulty making peri-
odic payments of principal and interest
on Qualifying Small Business Loan(s)
and/or meeting operating expenses of
the business although it can reason-
ably demonstrate its projected contin-
ued operation for a reasonable period
beyond the six month period of pay-
ment assistance with an ARC Loan.

(¢) Period of program. The ARC Loan
Program is authorized through Sep-
tember 30, 2010, or until appropriated
funds are exhausted, whichever is soon-
er.
(d) Use of proceeds. Loans made under
the ARC Loan Program are for the sole
purpose of making periodic payments
of principal and interest (including de-
fault interest), in full or in part, for up
to six (6) months, on one or more exist-
ing Qualifying Small Business Loans.
ARC Loan proceeds cannot be used to
make payments on loans made or guar-
anteed by SBA prior to February 17,
2009.

(e) Loan terms. (1) Guaranty percent-
age. ARC Loans are 100% guaranteed by
SBA.

(2) Maximum loan sice. An ARC Loan
may not exceed $35,000.

(3) Interest rate. The interest rate for
ARC Loans will be published by SBA in
the FEDERAL REGISTER.

(4) Loan maturity. An ARC Loan may
be made with a maturity of up to six
and one-half years.

(5) Disbursement period. The disburse-
ment period for an ARC Loan is up to
six consecutive months.

(6) Loan payments.

(i) Borrower’s payments. The borrower
will be responsible for all principal
payments.

(i1) Payment of interest by SBA. SBA
will make periodic interest payments
to the lender on ARC Loans. Interest
will accrue only until the date 120 days
after the earliest uncured payment de-
fault on the ARC Loan. However, the
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amount paid by SBA on a defaulted
ARC Loan, when it honors its guar-
antee, will be adjusted to reconcile for
any overpayments or underpayments of
interest previously paid to the Lender.
Interim adjustments to interest paid
by SBA to lenders may be made during
the term of the ARC Loan and interest
payments due the Lender will be ad-
justed to accommodate the interim in-
terest adjustments.

(iii) Deferral period. No principal re-
payment is required during the dis-
bursement period or for 12 months fol-
lowing the final loan disbursement.

(iv) Repayment period. The borrower
will be required to pay the loan prin-
cipal over five years beginning in the
13th month following the final loan dis-
bursement. The ARC Loan balance will
be fully amortized over the five year
repayment period. Balloon payments
may not be required by lenders. The
borrower may prepay all or a portion of
the principal during the life of the loan
without penalty.

(f) Number of ARC Loans per small
business. No small business may obtain
more than one ARC Loan, but the pro-
ceeds of the ARC loan may be used to
pay more than one Qualifying Small
Business Loan.

(g) Personal guarantees. Holders of at
least a 20 percent ownership interest in
the borrower generally must guarantee
the ARC Loan.

(h) Collateral. SBA requires each lend-
er to follow the collateral policies and
procedures that it has established and
implemented for similarly-sized non-
SBA guaranteed commercial loans. The
lender’s collateral policies must be
commercially reasonable and prudent.
Lenders will certify that the collateral
policies applied to the ARC Loan meet
this standard. Lenders may charge bor-
rowers the direct cost of securing and
liquidating collateral for ARC Loans.
SBA will reimburse Lenders for the di-
rect cost of liquidating collateral that
are not reimbursed by the borrower in
the event of default. Reimbursement of
the direct costs of liquidation by SBA
to the Lender is limited to the amount
of the recovery received on the ARC
Loan.

(i) Credit criteria. To be approved for
an ARC Loan, the applicant must be a
creditworthy small business with a rea-

13 CFR Ch. | (1-1-11 Edition)

sonable expectation of repayment, tak-
ing into consideration the following:

(1) Character, reputation, and credit
history of the applicant (and the Oper-
ating Company, if applicable) and its
Associates;

(2) Experience and depth of manage-
ment;

(3) Strength of the business;

(4) Past earnings, current earnings,
and projected cash flow; and

(5) Ability to repay the loan with
earnings from the business.

(j) Statement of hardship. In addition
to the certifications required for 7(a)
loans generally, ARC Loan recipients
must submit a statement certifying
that they are experiencing immediate
financial hardship and provide docu-
mentation to support the certification.

(k) Loan application. The provisions
of §120.191 do not apply for ARC Loans.
A lender making an ARC Loan will pro-
vide an application with information
on the small business that includes the
nature and history of the business, cur-
rent and historical financial state-
ments (or tax returns), and other infor-
mation that SBA may require.

(1) Preferences and refinancing. A lend-
er may make an ARC Loan to an Eligi-
ble Borrower that intends to use the
proceeds of the ARC Loan to make
periodic payments of principal and in-
terest on a Qualifying Small Business
Loan that is owned or serviced by that
same lender. The provisions of §§120.10,
120.536(a)(2) and 120.925 with regard to
Preference for repayments without
prior SBA approval do not apply to
ARC Loans. The provisions of §120.201
restricting refinancing also do not
apply to ARC Loans.

(m) Loan fees. Neither the lender nor
SBA shall impose any fees or direct
costs on a borrower of an ARC Loan,
except that lenders may charge bor-
rowers for the direct costs of securing
and liquidating collateral for the ARC
Loan. Fees include, but are not limited
to, points, bonus points, prepayment
penalties, brokerage fees, fees for proc-
essing, origination, or application, and
out of pocket expenses (other than the
direct costs of securing and liquidating
collateral). SBA will not impose any
fees on a lender making an ARC Loan.

(n) Lender reporting. Lenders shall re-
port on its ARC Loans in accordance
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with requirements established by SBA
from time to time for 7a loans and
loans made under the American Recov-
ery and Reinvestment Act of 2009.

(0) Loan servicing. Each originating
lender shall service all of its ARC
Loans in accordance with the existing
practices and procedures that the
Lender uses for its non-SBA guaran-
teed commercial loans. In all cir-
cumstances, such practices and proce-
dures must be commercially reasonable
and consistent with prudent lending
standards and in accordance with SBA
Loan Program Requirements as defined
in §120.10. SBA’s prior written consent
is required for servicing actions that
may have significant exposure implica-
tions for SBA. SBA may require writ-
ten notice of other servicing actions it
considers necessary for portfolio man-
agement purposes.

(p) Liquidations. Each Lender shall be
responsible for liquidating any de-
faulted ARC Loan originated by the
Lender. ARC Loans will be liquidated
in accordance with the existing prac-
tices and procedures that the Lender
uses for its non-SBA guaranteed com-
mercial loans. In all circumstances,
such practices and procedures must be
commercially reasonable and con-
sistent with prudent lending standards
and in accordance with SBA Loan Pro-
gram Requirements as defined in Sec-
tion 120.10. Loans with de minimis
value may, at the Lender’s request and
with SBA’s approval, be liquidated by
SBA or its agent(s). Significant liq-
uidation actions taken on ARC Loans
must be documented. The reimburse-
ment of liquidation related fees by SBA
to the Lender is limited to the amount
of the recovery on the ARC Loan.

(a) Purchase requests. Any purchase
request to SBA to honor its guaranty
on a defaulted ARC Loan shall be made
by the originating lender. Lenders may
request SBA to purchase an ARC Loan
when there has been an uncured pay-
ment default exceeding 60 days or when
the borrower has declared bankruptcy.
SBA requires Lenders to submit loans
for purchase no later than 120 days
after the earliest uncured payment de-
fault on the ARC Loan. Additionally,
SBA may honor its guarantee and re-
quire a Lender to submit an ARC Loan
for purchase at any time. Except as

§120.410

noted above, the Lender is required to
complete all recovery actions on the
ARC Loan after purchase.

(r) Prohibition on secondary market
sales and loan participations. A lender
may not sell an ARC loan into the sec-
ondary market nor may a lender par-
ticipate a portion of an ARC loan with
another lender.

(s) Loan wvolume. SBA reserves the
right to allocate loan volume under the
ARC Loan Program among Lenders (as
defined in §120.10).

(t) Delegated authority. SBA may
allow lenders to use their delegated au-
thority to process ARC Loans.

(u) Personal resources test. The per-
sonal resources test provisions of
§120.102 do not apply to ARC Loans.

(v) Statutory loan limit. The provisions
of §120.151 do not apply to ARC Loans.

[74 FR 27247, June 9, 2009]

Subpart D—Lenders

§120.400 Loan Guarantee Agreements.

SBA may enter into a Loan Guar-
antee Agreement with a Lender to
make deferred participation (guaran-
teed) loans. Such an agreement does
not obligate SBA to participate in any
specific proposed loan that a Lender
may submit. The existence of a Loan
Guarantee Agreement does not limit
SBA’s rights to deny a specific loan or
establish general policies. See also
§§120.441(b) and 120.451(d) concerning
Supplemental Guarantee Agreements.

PARTICIPATION CRITERIA

§120.410 Requirements for all partici-
pating Lenders.

A Lender must:

(a) Have a continuing ability to
evaluate, process, close, disburse, serv-
ice, liquidate and litigate small busi-
ness loans including, but not limited
to:

(1) Holding sufficient permanent cap-
ital to support SBA lending activities
(for SBA Lenders with a Federal Finan-
cial Institution Regulator, meeting
capital requirements for an adequately
capitalized financial institution is con-
sidered sufficient permanent capital to
support SBA lending activities; for
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