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13 CFR Ch. I (1–1–11 Edition) § 121.403 

designates the proper NAICS code and 
size standard in a solicitation, select-
ing the NAICS code which best de-
scribes the principal purpose of the 
product or service being acquired. Pri-
mary consideration is given to the in-
dustry descriptions in the NAICS 
United States Manual, the product or 
service description in the solicitation 
and any attachments to it, the relative 
value and importance of the compo-
nents of the procurement making up 
the end item being procured, and the 
function of the goods or services being 
purchased. Other factors considered in-
clude previous Government procure-
ment classifications of the same or 
similar products or services, and the 
classification which would best serve 
the purposes of the Small Business Act. 
A procurement is usually classified ac-
cording to the component which ac-
counts for the greatest percentage of 
contract value. Acquisitions for sup-
plies must be classified under the ap-
propriate manufacturing NAICS code, 
not under a Wholesale Trade or Retail 
Trade NAICS code. A concern that sub-
mits an offer or quote for a contract or 
subcontract where the NAICS code as-
signed to the contract or subcontract 
is one for supplies, and furnishes a 
product it did not itself manufacture or 
produce, is categorized as a nonmanu-
facturer and deemed small if it has 500 
or fewer employees and meets the re-
quirements of 13 CFR 121.406. 

(c) The NAICS code assigned to a pro-
curement and its corresponding size 
standard is final unless timely ap-
pealed to SBA’s Office of Hearings and 
Appeals (OHA), or unless SBA assigns 
an NAICS code or size standard as pro-
vided in paragraph (d) of this section. 

(d) An unclear, incomplete or missing 
NAICS code designation or size stand-
ard in the solicitation may be clarified, 
completed or supplied by SBA in con-
nection with a formal size determina-
tion or size appeal. 

(e) Any offeror or other interested 
party adversely affected by an NAICS 
code designation or size standard des-
ignation may appeal the designations 
to OHA under part 134 of this chapter. 

[61 FR 3286, Jan. 31, 1996, as amended at 65 
FR 30863, May 15, 2000; 69 FR 29205, May 21, 
2004; 75 FR 61604, Oct. 6, 2010] 

§ 121.403 Are SBA size determinations 
and NAICS code designations bind-
ing on parties? 

Formal size determinations and 
NAICS code designations made by au-
thorized SBA officials are binding upon 
the parties. Opinions otherwise pro-
vided by SBA officials to contracting 
officers or others are advisory in na-
ture, and are not binding or appealable. 

[61 FR 3286, Jan. 31, 1996, as amended at 65 
FR 30863, May 15, 2000] 

§ 121.404 When does SBA determine 
the size status of a business con-
cern? 

(a) SBA determines the size status of 
a concern, including its affiliates, as of 
the date the concern submits a written 
self-certification that it is small to the 
procuring activity as part of its initial 
offer (or other formal response to a so-
licitation) which includes price. Where 
an agency modifies a solicitation so 
that initial offers are no longer respon-
sive to the solicitation, a concern must 
recertify that it is a small business at 
the time it submits a responsive offer, 
which includes price, to the modified 
solicitation. 

(b) A concern applying to be certified 
as a Participant in SBA’s 8(a) Business 
Development program (under part 124, 
subpart A, of this chapter), as a small 
disadvantaged business (under part 124, 
subpart B, of this chapter), or as a 
HUBZone small business (under part 
126 of this chapter) must qualify as a 
small business for its primary industry 
classification as of the date of its ap-
plication and the date of certification 
by SBA. 

(c) The size status of an applicant for 
a Certificate of Competency (COC) re-
lating to an unrestricted procurement 
is determined as of the date of the con-
cern’s application for the COC. 

(d) Size status for purposes of compli-
ance with the nonmanufacturer rule 
set forth in § 121.406(b)(1) and the osten-
sible subcontractor rule set forth in 
§ 121.103(h)(4) is determined as of the 
date of the final proposal revision for 
negotiated acquisitions and final bid 
for sealed bidding. 

(e) For subcontracting purposes, a 
concern must qualify as small as of the 
date that it certifies that it is small for 
the subcontract. The applicable size 
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