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(b) The detriment cannot be elimi-
nated effectively through the exercise
of other authority of the Office.

[63 FR 11014, Apr. 4, 1988, as amended by
Amdt. 405-1, 656 FR 56657, Sept. 19, 2000; Amdt.
405-3, 72 FR 17017, Apr. 6, 2007]

PART 406—INVESTIGATIONS, EN-
FORCEMENT, AND ADMINISTRA-
TIVE REVIEW

Subpart A—Investigations and
Enforcement

Sec.

406.1 Hearings in license, permit, and pay-
load actions.

406.3 Submissions; oral presentation in li-
cense, permit, and payload actions.

406.5 Administrative law  judge’s rec-
ommended decision in license, permit,
and payload actions.
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Litigation.
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§406.1

406.157 Expert or opinion witnesses.

406.159 Subpoenas.

406.161 Witness fees.

406.163 Record.

406.165 Argument before the administrative
law judge.

406.167 Initial decision.

406.173 Interlocutory appeals.

406.175 Appeal from initial decision.

406.177 Petition to reconsider or modify a
final decision and order of the FAA deci-
sionmaker on appeal.

406.179 Judicial review of a final decision
and order.

AUTHORITY: 49 U.S.C. 70101-70121.

SOURCE: Docket No. FAA-2001-8607, 66 FR
2180, Jan. 10, 2001, unless otherwise noted.

Subpart A—Investigations and
Enforcement

§406.1 Hearings in license, permit, and
payload actions.

(a) Pursuant to 49 U.S.C. 70110, the
following are entitled to a determina-
tion on the record after an opportunity
for a hearing in accordance with 5
U.S.C. 554.

(1) An applicant for a license and a
proposed transferee of a license regard-
ing any decision to issue or transfer a
license with conditions or to deny the
issuance or transfer of such license;

(2) An owner or operator of a payload
regarding any decision to prevent the
launch or reentry of the payload;

(3) A licensee regarding any decision
to suspend, modify, or revoke a license
or to terminate, prohibit, or suspend
any licensed activity;

(4) An applicant for a permit regard-
ing an FAA decision to issue a permit
with conditions or to deny the issuance
of the permit; and

(5) A permittee regarding any deci-
sion to suspend, modify, or revoke a
permit or to terminate, prohibit, or
suspend any permitted activity.

(b) An administrative law judge will
be designated to preside over any hear-
ing held under this part.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended by Amdt. 4064, 72 FR
17017, Apr. 6, 2007]
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§406.3

§406.3 Submissions; oral presentation
in license, permit, and payload ac-
tions.

(a) The FAA will make decisions
about license, permit, and payload ac-
tions under this subpart based on writ-
ten submissions unless the administra-
tive law judge requires an oral presen-
tation.

(b) Submissions must include a de-
tailed exposition of the evidence or ar-
guments supporting the petition.
Where an applicant must demonstrate
an equivalent level of safety or fidel-
ity, the applicant must make a clear
and convincing demonstration.

(c) Petitions shall be filed as soon as
practicable, but in no event more than
30 days after issuance of decision or
finding under §406.1.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended by Amdt. 406-3, 71 FR
50530, Aug. 25, 2006; Amdt. 4064, 72 FR 17017,
Apr. 6, 2007]

§406.5 Administrative law judge’s rec-
ommended decision in license, per-
mit, and payload actions.

(a) The Associate Administrator, who
shall make the final decision on the
matter at issue, shall review the rec-
ommended decision of the administra-
tive law judge. The Associate Adminis-
trator shall make such final decision
within thirty days of issuance of the
recommended decision.

(b) The authority and responsibility
to review and decide rests solely with
the Associate Administrator and may
not be delegated.

§406.7 [Reserved]

§406.9 Civil penalties.

(a) Civil penalty liability. Under 49
U.S.C. 70115(c), a person found by the
FAA to have violated a requirement of
the Act, a regulation issued under the
Act, or any term or condition of a li-
cense or permit issued or transferred
under the Act, is liable to the United
States for a civil penalty of not more
than $110,000 for each violation, as ad-
justed for inflation. A separate viola-
tion occurs for each day the violation
continues.

(b) Delegations. The authority to im-
pose civil penalties is exercised by an

14 CFR Ch. Il (1-1-11 Edition)
agency described in
§406.105.

(c) Notice of proposed civil penalty. A
civil penalty action is initiated when
the agency attorney advises a person,
referred to as the respondent, of the
charges or other reasons upon which
the FAA bases the proposed action and
allows the respondent to answer the
charges and to be heard as to why the
civil penalty should not be imposed. A
notice of proposed civil penalty states
the facts alleged; any requirement of
the Act, a regulation issued under the
Act, or any term or condition of a li-
cense or permit issued or transferred
under the Act allegedly violated by the
respondent; and the amount of the pro-
posed civil penalty. Not later than 30
days after receipt of the notice of pro-
posed civil penalty the respondent may
elect to proceed by one or more of the
following:

(1) Pay the amount of the proposed
civil penalty or an agreed upon
amount, in which case the agency at-
torney will issue either an order impos-
ing civil penalty or a compromise order
in that amount.

(2) Submit to the agency attorney
one of the following:

(i) Written information, including
documents and witnesses statements,
demonstrating that a violation did not
occur or that a penalty, or the amount
of the proposed penalty, is not war-
ranted by the circumstances.

(i1) A written request to reduce the
proposed civil penalty, the amount of
reduction, and the reasons and any
document supporting a reduction of the
proposed civil penalty, including
records indicating a financial inability
to pay or records showing that pay-
ment of the proposed civil penalty
would prevent the person from con-
tinuing in business.

(iii) A written request for an infor-
mal conference to discuss the matter
with the agency attorney and to sub-
mit relevant information.

(3) Request that a final notice of pro-
posed civil penalty be issued so that
the respondent may request a hearing
in accordance with paragraph (g) of
this section.

(d) Final notice of proposed civil pen-
alty. A final notice of proposed civil
penalty (final notice) provides the last

attorney as
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opportunity for the respondent to re-
quest a hearing.

(1) The agency attorney issues a final
notice if one of the following occurs:

(i) The respondent fails to respond to
the notice of proposed civil penalty not
later than 30 days after the date the re-
spondent received the notice of pro-
posed civil penalty.

(i1) The parties have not agreed to a
resolution of the action after partici-
pating in informal procedures under
paragraph (c¢)(2) of this section.

(iii) The respondent requests the
issuance of a final notice in accordance
with paragraph (c)(3) of this section.

(2) Not later than 15 days after the
date the respondent received the final
notice of proposed civil penalty, the re-
spondent shall do one of the following:

(i) Submit the amount of the pro-
posed civil penalty or an agreed-upon
amount, in which case the agency at-
torney issues either an order imposing
civil penalty or a compromise order in
that amount.

(ii) Request a hearing in accordance
with paragraph (g) of this section.

(e) Order imposing civil penalty. An
order imposing civil penalty is the
final order of the Secretary imposing a
civil penalty. An order imposing civil
penalty is issued for a violation de-
scribed in paragraph (a) of this section
after notice and an opportunity for a
hearing.

(1) The agency attorney either issues
an order imposing civil penalty, or an-
other document becomes an order im-
posing civil penalty, as described
below.

(i) The agency attorney issues an
order imposing civil penalty if, in re-
sponse to a notice of proposed civil
penalty or a final notice of proposed
civil penalty, the respondent pays or
agrees to pay a civil penalty in the
amount proposed or an agreed upon
amount (other than an agreement for a
compromise order under paragraph (f)
of this section).

(i1) Unless the respondent requests a
hearing not later than 15 days after the
date the respondent received a final no-
tice of proposed civil penalty, the final
notice of proposed civil penalty be-
comes an order imposing civil penalty.

(iii) Unless an appeal is filed with the
FAA decisionmaker in accordance with

§406.9

§406.175, if the administrative law
judge finds that a violation occurred
and determines that a civil penalty, in
an amount found appropriate by the
administrative law judge, is warranted,
an initial decision of an administrative
law judge under subpart B of this part
becomes an order imposing civil pen-
alty.

(iv) Unless a complaint is filed with a
United States district court in accord-
ance with §406.176, if the FAA decision-
maker finds that a violation occurred
and determines that a civil penalty, in
an amount found appropriate by the
FAA decisionmaker, is warranted, a
final decision and order of the FAA de-
cisionmaker under subpart B of this
part becomes an order imposing civil
penalty. If a person seeks judicial re-
view not later than 60 days after the
final decision and order has been served
on the respondent, the final decision
and order is stayed.

(2) [Reserved]

(f) Compromise order. The agency at-
torney at any time may agree to com-
promise any civil penalty with no find-
ing of violation. Under such agreement,
the agency attorney issues a com-
promise order stating:

(1) The respondent agrees to pay a
civil penalty.

(2) The FAA makes no finding of a
violation.

(3) The compromise order may not be
used as evidence of a prior violation in
any subsequent civil penalty action, li-
cense, or permit action.

(g) Request for hearing. Any respond-
ent who has been issued a final notice
of proposed civil penalty may, not later
than 15 days after the date the respond-
ent received the final notice, request a
hearing under subpart B of this part.

(1) The respondent must file a writ-
ten request for hearing with the Fed-
eral Docket Management System (U.S.
Department of Transportation, Docket
Operations, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590) and
must serve a copy of the request on the
agency attorney. Sections 406.113 and
406.115 state how filing and service
must be done.

(2) The request for hearing must be
dated and signed.
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(h) Method of payment. A respondent
must pay a civil penalty by check or
money order, payable to the Federal
Aviation Administration.

(1) Collection of civil penalties. If a re-
spondent does not pay a civil penalty
imposed by an order imposing civil
penalty or a compromise order within
60 days after service of the final order,
the FAA may refer the order to the
United States Department of Treasury
or Department of Justice to collect the
civil penalty.

(j) Erxhaustion of administrative rem-
edies. A respondent may seek judicial
review of a final decision and order of
the FAA decisionmaker as provided in
§406.179. A respondent has not ex-
hausted administrative remedies for
purposes of judicial review if the final
order is one of the following:

(1) An order imposing civil penalty
issued by an agency attorney under
paragraph (e)(1)(i) of this section.

(2) A final notice of proposed civil
penalty that becomes an order impos-
ing civil penalty under paragraph
(e)(1)(ii) of this section.

(3) An initial decision of an adminis-
trative law judge that was not appealed
to the FAA decisionmaker.

(4) A compromise order under para-
graph (f) of this section.

(k) Compromise. The FAA may com-
promise or remit a civil penalty that
has been proposed or imposed under
this section.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended by Amdt. 4064, 72 FR
17017, Apr. 6, 2007; 72 FR 68475, Dec. 5, 2007; 75
FR 30693, June 2, 2010]

§§406.10-406.100 [Reserved]

Subpart B—Rules of Practice in
FAA Space Transportation Ad-
judications

§406.101 Applicability.

(a) Adjudications to which these rules
apply. These rules apply to the fol-
lowing adjudications:

(1) A civil penalty action in which
the respondent has requested a hearing
under §406.9.

(2) [Reserved]

(b) [Reserved]

14 CFR Ch. lll (1-1-11 Edition)

§406.103 Definitions that apply in part
406.

For the purpose of this part:

Administrative law judge means an ad-
ministrative law judge appointed pur-
suant to the provisions of 5 U.S.C. 3105.

Attorney means a person licensed by a
state, the District of Columbia, or a
territory of the United States to prac-
tice law or appear before the courts of
that state or territory.

Complainant in a civil penalty action
means the proponent of the civil pen-
alty in the FAA.

FAA decisionmaker means the Asso-
ciate Administrator for Commercial
Space Transportation, or the Adminis-
trator of the Federal Aviation Admin-
istration, acting in the capacity of the
decisionmaker on appeal; or a person
who has been delegated the authority
to act for the FAA decisionmaker. As
used in this part, the FAA decision-
maker is the official authorized to
issue a final decision and order of the
Secretary in an action.

Mail means U.S. first class mail, U.S.
certified mail, U.S. registered mail, or
an express courier service.

Party means the respondent or the
complainant.

Personal delivery includes hand-deliv-
ery or use of a same-day messenger
service. “Personal delivery” does not in-
clude the use of Government inter-
office mail service.

Properly addressed means using an ad-
dress contained in agency records; a
residential, business, or other address
used by a person on any document sub-
mitted under this part; or any other
address determined by other reasonable
and available means.

Respondent means a person who has
been charged with a violation.

§406.105 Separation of functions for
prosecuting civil penalties and ad-
vising the FAA decisionmaker.

(a) Agency attorney. The authority to
prosecute civil penalties within the
FAA is exercised by an agency attor-
ney in accordance with §406.9.

(1) The following officials have the
authority to act as the agency attor-
ney under this part: The Deputy Chief
Counsel; the Assistant Chief Counsel
for Enforcement; the Assistant Chief
Counsel for Regulations; the Assistant
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Chief Counsel for Europe, Africa, and
Middle East Area Office; each Regional
Counsel; and each Center Counsel. This
authority may be delegated further.

(2) An agency attorney may not in-
clude:

(i) The Chief Counsel or the Assistant
Chief Counsel for Litigation;

(ii) Any attorney on the staff of the
Assistant Chief Counsel for Litigation
who advises the FAA decisionmaker re-
garding an initial decision or any ap-
peal to the FAA decisionmaker; or

(iii) Any attorney who is supervised
in a civil penalty action by a person
who provides such advice to the FAA
decisionmaker in that action or a fac-
tually-related action.

(b) Advisors to the FAA decisionmaker.
(1) The Chief Counsel, the Assistant
Chief Counsel for Litigation or an at-
torney on the staff of the Assistant
Chief Counsel for Litigation, will ad-
vise the FAA decisionmaker regarding
an initial decision or any appeal of an
action to the FAA decisionmaker.

(2) An agency employee engaged in
the performance of investigative or
prosecutorial functions must not, in
that case or a factually-related case,
participate or give advice in a decision
by the administrative law judge or by
the FAA decisionmaker on appeal, ex-
cept as counsel or a witness in the pub-
lic proceedings.

§406.107 Appearances of parties, and
attorneys and representatives.

(a) Any party may appear and be
heard in person.

(b) Any party may be accompanied,
represented, or advised by an attorney
or representative designated by the
party.

(1) An attorney or representative who
represents a party must file a notice of
appearance in the action with the
Docket Management System and must
serve a copy of the notice of appear-
ance on each other party before par-
ticipating in any proceeding governed
by this subpart.

(2) The attorney or representative
must include his or her name, address,
and telephone number in the notice of
appearance.

(3) That attorney or representative in
any proceeding governed by this sub-
part may examine the party.

§406.109

(4) Service of a document on the par-
ty’s attorney or representative is con-
sidered to be service on the party.

(c) An agency attorney represents
the complainant.

§406.109 Administrative law judges—
powers and limitations.

(a) Powers of an administrative law
judge. In accordance with the rules of
this subpart, an administrative law
judge may:

(1) Give notice of, and hold, pre-
hearing conferences and hearings;

(2) Administer oaths and affirma-
tions;

(3) Issue subpoenas authorized by law
and requested by the parties;

(4) Rule on offers of proof;

(5) Receive relevant and material evi-
dence;

(6) Regulate the course of the hearing
in accordance with the rules of this
subpart;

(7) Hold conferences to settle or to
simplify the issues by consent of the
parties;

(8) Dispose of procedural motions and
requests; and

(9) Make findings of fact and conclu-
sions of law, and issue an initial deci-
sion.

(b) Duties to maintain the record. (1)
The administrative law judge must file
with the FDMS, or instruct the party
to file with the FDMS, a copy of each
document that is submitted to the ad-
ministrative law judge that has not bee
filed with FDMS, except the portions of
those documents that contain con-
fidential information.

(2) The administrative law judge
must file with the FDMS a copy of
each ruling and order issued by the ad-
ministrative law judge, except those
portions that contain confidential in-
formation.

(3) The administrative law judge
must file with the FDMS, or instruct
the court reporter to file with the
FDMS, a copy of each transcript and
exhibit, except those portions that con-
tain confidential information.

(4) The administrative law judge
must maintain any confidential infor-
mation filed in accordance with
§406.117 and deliver it to the Assistant
Chief Counsel for Litigation when the
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§406.111

administrative law
needs it.

(c) Limitations on the power of the ad-
ministrative law judge. The administra-
tive law judge may not issue an order
of contempt, award costs to any party,
or impose any sanction not specified in
this subpart. If the administrative law
judge imposes any sanction not speci-
fied in this subpart, a party may file an
interlocutory appeal of right pursuant
to §406.173(c). This section does not
preclude an administrative law judge
from issuing an order that bars a per-
son from a specific proceeding based on
a finding of obstreperous or disruptive
behavior in that specific proceeding.

(d) Disqualification. The administra-
tive law judge may disqualify himself
or herself at any time. A party may file
a motion, pursuant to §406.141(f)(8), re-
questing that an administrative law
judge be disqualified from the pro-
ceedings.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.

10, 2001, as amended at 72 FR 68475, Dec. 5,
2007]

judge no longer

§406.111 Signing documents.

(a) Signature required. The party, or
the party’s attorney or representative,
must sign each document tendered for
filing or served on each party.

(b) Effect of signing a document. By
signing a document, the party, or the
party’s attorney or representative, cer-
tifies that he or she has read the docu-
ment and, based on reasonable inquiry
and to the best of that individual’s
knowledge, information, and belief, the
document is—

(1) Consistent with these rules;

(2) Warranted by existing law or that
a good faith argument exists for exten-
sion, modification, or reversal of exist-
ing law; and

(3) Not unreasonable or unduly bur-
densome or expensive, not made to har-
ass any person, not made to cause un-
necessary delay, not made to cause
needless increase in the cost of the pro-
ceedings, or for any other improper
purpose.

(c) Sanctions. If an individual signs a
document in violation of this section,
the administrative law judge or the
FAA decisionmaker must:

(1) Strike the pleading signed in vio-
lation of this section;

14 CFR Ch. lll (1-1-11 Edition)

(2) Strike the request for discovery or
the discovery response signed in viola-
tion of this section and preclude fur-
ther discovery by the party;

(3) Deny the motion or request signed
in violation of this section;

(4) Exclude the document signed in
violation of this section from the
record;

(5) Dismiss the interlocutory appeal
and preclude further appeal on that
issue by the party who filed the appeal
until an initial decision has been en-
tered on the record; or

(6) Dismiss the appeal of the adminis-
trative law judge’s initial decision to
the FAA decisionmaker.

§406.113 Filing documents with the
Docket Management System (DMS)
and sending documents to the ad-
ministrative law judge and Assist-
ant Chief Counsel for Litigation.

(a) The Federal Docket Management
System (FDMS). (1) Documents filed in a
civil penalty adjudication are kept in
the Federal Docket Management Sys-
tem (FDMS), except for documents
that contain confidential information
in accordance with 406.117. The FDMS
is an electronic docket. Documents
that are filed are scanned into the elec-
tronic docket and an index is made of
all documents that have been filed so
that any person may view the index
and documents as provided in para-
graph (f) of this section.

(2) A party is not required to file
written interrogatories and responses,
requests for production of documents
or tangible items and responses, and
requests for admission and responses
with the Federal Docket Management
System or submit them to administra-
tive law judge, except as provided in
406.143.

(b) Method of filing. A person filing a
document must mail or personally de-
liver the signed original and one copy
of each document to the FDMS at the
U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200 New
Jersey Avenue, SE., Washington, DC
20590. A person must serve a copy of
each document on each party in ac-
cordance with 406.115.

(c) Date of filing. The date of filing is
the date of personal delivery, or if
mailed, the mailing date shown on any
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certificate of service, the date shown
on the postmark if there is no certifi-
cate of service, or other mailing data
shown by other evidence if there is no
certificate of service or postmark. The
date shown in the FDMS index is not
necessarily the date of service. It is the
date the FDMS received the document.

(d) Form. FDMS scans the document
into its electronic docket. To ensure
that FDMS can scan the document and
correctly identify it in the index, each
person filing a document must comply
with the following:

(1) Each document must be legible. It
may be handwritten, typewritten, or
printed from a computer.

(2) Each document must have a cap-
tion on its first page, clearly visible,
with the following information:

(i) “FAA Space Adjudication.”

(ii) Case name, such as “In the matter
of X Corporation.”

(iii) FAA Case Number and FDMS
docket number, if assigned.

(iv) Name of the document being
filed, including the party filing the
document, such as “Respondent’s Mo-
tion to Dismiss.”

(v) “Confidential information filed
with administrative law judge” or
“Confidential information filed with

Assistant Chief Counsel for Litigation”
if the party is filing confidential infor-
mation under 406.117.

(3) The document must be capable of
being scanned and be easy to read both
in paper form and as scanned into the
electronic docket. A document that
meets the following specifications is
capable of being scanned using auto-
matic feeders and is easy to read both
in paper form and as scanned into the
electronic docket. Documents that do
not meet these specifications may not
be legible.

(i) On white paper.

(ii) On paper not larger than 8% by 11
inches.

(iii) In black ink.

(iv) Text double-spaced. Footnotes
and long quotes may be single spaced.

(v) At least 12 point type.

(vi) Margins at least 1 inch on each
side.

(vii) The original not bound or hole-
punched, only held together with re-
movable metal clips or the like. The
copy that is filed or sent to the admin-

§406.115

istrative law judge or Assistant Chief
Counsel for Litigation, and the copy
served on another party, need not meet
this specification.

(viii) The original has no tabs. The
copy that is filed or sent to the admin-
istrative law judge or Assistant Chief
Counsel for Litigation, and the copy
served on another party, need not meet
this specification.

(e) Sending documents to the adminis-
trative law judge or Assistant Chief Coun-
sel for Litigation. Sending the document
directly to the administrative law
judge or to the Assistant Chief Counsel
for Litigation is not a substitute for
filing the original with the FDMS, ex-
cept for confidential information under
406.117.

(f) Viewing and copying the record.
Any person may view and copy the
record, except for confidential informa-
tion, as follows:

(1) During regular business hours at
the TU.S. Department of Transpor-
tation, Docket Operations, West Build-
ing Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

(2) Through the Internet at http:/
www.regulations.gov.

(3) By requesting it from the FDMS
and paying reasonable costs.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68476, Dec. 5,
2007]

§406.115 Serving documents on other
parties.

(a) Service required. A person must
serve on each other party at the time
of filing a copy of any document filed
with the Federal Docket Management
System. Service on a party’s attorney
or representative of record is adequate
service on the party.

(b) Method of service. A person must
serve documents by personal delivery
or by mail.

(c) Certificate of service. A person may
attach a certificate of service to a doc-
ument filed with the FDMS. Any cer-
tificate of service must include a state-
ment, dated and signed by the indi-
vidual filing the document, that the
document was served on each party,
the method of service, and the date of
service.
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(d) Date of service. The date of service
is the date of personal delivery; or if
mailed, the mailing date shown on the
certificate of service, the date shown
on the postmark if there is no certifi-
cate of service, or other mailing date
shown by other evidence if there is no
certificate of service or postmark. The
date shown in the FDMS index is not
necessarily the date of service. It is the
date the FDMS received the document.

(e) Additional time after service by mail.
Whenever a party has a right or a duty
to act or to make any response within
a prescribed period after service by
mail, or on a specified date after serv-
ice by mail, 5 days is added to the pre-
scribed period.

(f) Service by the administrative law
judge. The administrative law judge
must serve a copy of each document in-
cluding, but not limited to, notices of
pre-hearing conferences and hearings,
rulings on motions, decisions, and or-
ders, upon each party to the pro-
ceedings by personal delivery or by
mail.

(g) Service made. A document is
deemed served in accordance with this
subpart if it was properly addressed;
was sent in accordance with this sub-
part; and was returned, not claimed, or
refused. Service is considered valid as
of the date and the time that the docu-
ment was mailed, or personal delivery
of the document was refused.

(h) Presumption of service. There is a
presumption of service where a party
or a person, who customarily receives
mail, or receives it in the ordinary
course of business, at either the per-
son’s residence or the person’s prin-
cipal place of business, acknowledges
receipt of the document.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68476, Dec. 5,
2007]

§406.117 Confidential information.

(a) Filing confidential information. If a
party wants certain information that
the party is filing not made available
to the public, the party must do the
following:

(1) Place the information in a sepa-
rate sealed envelope and clearly mark
the envelope “CONFIDENTIAL.” At
least the first page of the document in
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the envelope also must be marked
“CONFIDENTIAL.”

(2) Attach to this envelope a cover
document marked “Confidential infor-
mation filed with administrative law
judge” or “Confidential information
filed with Assistant Chief Counsel for
Litigation.” The cover document must
include, at the least, a short statement
of what is being filed, such as “Re-
spondent’s motion for confidentiality
order.”

(3) Unless such a motion has already
been granted, enclose a motion for con-
fidentiality order in accordance with
paragraph (c) of this section. The mo-
tion must be in the sealed envelope if it
contains confidential information; oth-
erwise the motion must be outside of
the sealed envelope.

(b) Marked information not made pub-
lic. If a party files a document in a
sealed envelope clearly marked “CON-
FIDENTIAL” the document may not be
made available to the public unless and
until the administrative law judge or
the FAA decisionmaker decides it may
be made available to the public in ac-
cordance with 49 U.S.C. 70114.

(c) Motion for confidentiality order. If a
party is filing, is requested to provide
in discovery, or intends to offer at the
hearing, information that the party
does not wish to be available to the
public, the party must file a motion for
a confidentiality order.

(1) The party must state the specific
grounds for withholding the informa-
tion from the public.

(2) If the party claims that the infor-
mation is protected under 49 U.S.C.
70114, and if both the complainant and
the respondent agree that the informa-
tion is protected under that section,
the administrative law judge must
grant the motion. If one party does not
agree that the information is protected
under 49 U.S.C. 70114 the administra-
tive law judge must decide. Either
party may file an interlocutory appeal
of right under §406.173(c).

(3) If the party claims that the infor-
mation should be protected on grounds
other than those provided by 49 U.S.C.
70114 the administrative law judge
must grant the motion if, based on the

500



Commercial Space Transportation, FAA, DOT

motion and any response to the mo-
tion, the administrative law judge de-
termines that disclosure would be det-
rimental to safety, disclosure would
not be in the public interest, or that
the information is not otherwise re-
quired to be made available to the pub-
lic.

(4) If the administrative law judge de-
termines that the information is not
necessary to decide the case or would
not otherwise lead to the discovery of
relevant material, the administrative
law judge must preclude any inquiry
into the matter by any party.

(b) If the administrative law judge de-
termines that the requested material
may be disclosed during discovery, the
administrative law judge may order
that the material may be discovered
and disclosed under limited conditions
or may be used only under certain
terms and conditions.

(6) If the administrative law judge de-
termines that the requested material is
necessary to decide the case, or would
otherwise lead to the discovery of rel-
evant material, and that a confiden-
tiality order is warranted, the adminis-
trative law judge must—

(i) Provide an opportunity for review
of the document by the attorneys of
record off the record.

(ii) Provide procedures for excluding
the information from the record, or
order that portion of the record that
includes confidential information be
closed.

(iii) Order that the parties must not
disclose the information in any manner
and the parties must not use the infor-
mation in any other proceeding.

(7) If an administrative law judge or-
ders a record closed, in whole or in
part:

(i) The closed record is not available
to the public.

(ii) The closed record is available to
the parties’ attorneys of record.

(iii) The administrative law judge
may determine whether the closed
record is available to the parties, the
parties’ representatives, or other per-
sons such as witnesses for a party.

(iv) No party, attorney of record, rep-
resentative of record, or person who re-
ceives information from such persons,
may disclose information that has been
protected under this section except to
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a person authorized by this section or
the administrative law judge to receive
it.

(v) If a person other than one author-
ized by this section desires to view or
copy a closed record, the person must
file a motion to open the record.

§406.119 Computation of time.

(a) This section applies to any period
of time prescribed or allowed by this
subpart, by notice or order of the ad-
ministrative law judge or the FAA de-
cisionmaker, or by any applicable stat-
ute.

(b) The date of an act, event, or de-
fault, after which a designated time pe-
riod begins to run, is not included in a
computation of time under this sub-
part.

(c) The last day of a time period is in-
cluded in a computation of time unless
it is a Saturday, Sunday, or a legal hol-
iday. If the last day of the time period
is a Saturday, Sunday, or legal holi-
day, the time period runs until the end
of the next day that is not a Saturday,
Sunday, or legal holiday.

§406.121 Extension of time.

Before an appeal is filed with the
FAA decisionmaker, the parties may
seek an extension of time as follows:

(a) Extension of time by agreement of
the parties. The parties may agree to
extend for a reasonable period of time
for filing a document under this sub-
part with the agreement of the admin-
istrative law judge. The party seeking
the extension of time must submit a
draft order to the administrative law
judge for signature, file it with the
Federal Docket Management System,
and serve it on each party.

(b) Motion for extension of time. If the
parties do not agree to an extension of
time for filing a document, a party de-
siring an extension may file with the
Federal Docket Management System
and serve a written motion for an ex-
tension of time not later than 7 days
before the document is due unless good
cause for the late filing is shown. The
administrative law judge may grant
the extension of time if good cause for
the extension is shown.

(c) Failure to rule. If the administra-
tive law judge fails to rule on a written
motion for an extension of time by the
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date the document is due, the motion
for an extension of time is granted for
no more than 20 days after the original
date the document was to be filed.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68476, Dec. 5,
2007]

§406.123 Waivers.

Waivers of any rights provided by
statute or regulation must be in writ-
ing or by stipulation made at a hearing
and entered into the record. The par-
ties must set forth the precise terms of
the waiver and any conditions.

§406.127 Complaint and answer in
civil penalty adjudications.

(a) Complaint—(1) Filing. The com-
plainant must file the original and one
copy of the complaint with the Federal
Docket Management System, or may
file a written motion pursuant to
406.141(f)(1) instead of filling a com-
plaint, not later than 20 days after re-
ceipt by the complainant of a request
for hearing. The complainant should
suggest a location for the hearing when
filing the complaint.

(2) Service. The complainant must
personally deliver or mail a copy of the
complaint to the respondent, or the re-
spondent’s attorney or representative
who has filed a notice of appearance in
accordance with §406.107.

(3) Contents of complaint. The final no-
tice of proposed civil penalty issued
under §406.9(d) may be filed as the com-
plaint. A complaint must set forth the
following in sufficient detail to provide
notice:

(i) The facts alleged.

(ii) Any requirement of the Act, a
regulation issued under the Act, or any
term or condition of a license or permit
issued or transferred under the Act al-
legedly violated by the respondent.

(iii) The proposed civil penalty.

(b) Answer—(1) Time for filing. The re-
spondent must file an answer to the
complaint, or may file a written mo-
tion pursuant to §406.141(f)(2) instead of
filing an answer, not later than 30 days
after service of the complaint.

(2) Form. The answer must be in writ-
ing. The answer may be in the form of
a letter but must be dated and signed
by the person responding to the com-
plaint. The answer must be legible, and
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may be handwritten, typed, or printed
from a computer.

(8) Filing and service. A respondent
must file the answer with the Federal
Docket Management System and serve
a copy of the answer on the agency at-
torney who filed the complaint.

(4) Contents of answer—(i) Specific de-
nial of allegations required. The respond-
ent must admit, deny, or state that the
respondent is without sufficient knowl-
edge or information to admit or deny,
each numbered paragraph of the com-
plaint. Any statement or allegation
contained in the complaint that is not
specifically denied in the answer con-
stitutes an admission of the truth of
that allegation. An administrative law
judge shall treat a general denial of the
complaint as a failure to file an an-
swer.

(i1) Affirmative defenses. The answer
must specifically state any affirmative
defense that the respondent asserts.

(iii) Request for relief. The answer
may include a brief statement of any
relief requested.

(iv) Hearing location. The respondent
should suggest a location for the hear-
ing when filing the answer.

(6) Failure to file answer. A respond-
ent’s failure to file an answer without
good cause constitutes an admission of
the truth of each allegation contained
in the complaint.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended by Amdt. 4064, 72 FR
17017, Apr. 6, 2007; 72 FR 68476, Dec. 5, 2007]

§406.133 Amendment of pleadings.

(a) Time. A party must file with the
Federal Docket Management System
and serve on each other party any
amendment to a complaint or an an-
swer as follows:

(1) Not later than 15 days before the
scheduled date of a hearing, a party
may amend a complaint or an answer
without the consent of the administra-
tive law judge.

(2) Less than 15 days before the
scheduled date of a hearing, the admin-
istrative law judge may allow amend-
ment of a complaint or an answer only
for good cause shown in a motion to
amend.

(b) Responses. The administrative law
judge must allow a reasonable time,
but not more than 20 days from the
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date of filing, for other parties to re-
spond to an amendment to a complaint
or answer.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.135 Withdrawal of complaint or
request for hearing.

At any time before or during a hear-
ing, the complainant may withdraw a
complaint or a party may withdraw a
request for a hearing without the con-
sent of the administrative law judge. If
the complainant withdraws the com-
plaint or a party withdraws the request
for a hearing and the answer, the ad-
ministrative law judge must dismiss
the proceedings under this subpart
with prejudice.

§406.137 Intervention.

(a) A person may file with the Fed-
eral Docket Management System and
serve on each other party a motion for
leave to intervene as party in an adju-
dication. Except for good cause shown,
a motion for leave to intervene must be
filed not later than 10 days before the
hearing.

(b) The administrative law judge may
grant a motion for leave to intervene if
the administrative law judge finds
that—

(1) Intervention will not unduly
broaden the issues or delay the pro-
ceedings, and

(2) The intervener will be bound by
any order or decision entered in the ac-
tion or the intervener has a property,
financial, or other legitimate interest
that may not be addressed adequately
by the parties.

(c) The administrative law judge may
determine the extent to which an in-
tervener may participate in the pro-
ceedings.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.139 Joint procedural or
covery schedule.

(a) General. The parties may agree to
submit a schedule for filing all pre-
hearing motions or for conducting dis-
covery or both.

(b) Form and content of schedule. If the
parties agree to a joint procedural or

dis-
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discovery schedule, one of the parties
must file with the Federal Docket
Management System and serve the
joint schedule, setting forth the dates
to which the parties have agreed. One
of the parties must draft an order es-
tablishing a joint schedule for the ad-
ministrative law judge.

(1) The joint schedule may include,
but need not be limited to, times for
requests for discovery, any objections
to discovery requests, responses to dis-
covery requests, submission of pre-
hearing motions, responses to pre-
hearing motions, exchange of exhibits
to be introduced at the hearing, and
lists of witnesses that may be called at
the hearing.

(2) Each party must sign the original
joint schedule.

(c) Time. The parties may agree to
submit all prehearing motions and re-
sponses and may agree to close dis-
covery in the proceedings under the
joint schedule within a reasonable time
before the date of the hearing, but not
later than 15 days before the hearing.

(d) Order establishing joint schedule.
The administrative law judge must ap-
prove the joint schedule filed by the
parties by signing the joint schedule
and filing it with the Federal Docket
Management System.

(e) Disputes. The administrative law
judge must resolve any dispute regard-
ing discovery or regarding compliance
with the joint schedule as soon as pos-
sible so that the parties may continue
to comply with the joint schedule.

(f) Sanctions for failure to comply with
joint schedule. If a party fails to comply
with the order establishing a joint
schedule, the administrative law judge
may direct that party to comply with a
motion to compel discovery; or, lim-
ited to the extent of the party’s failure
to comply with a motion or discovery
request, the administrative law judge
may:

(1) Strike that portion of a party’s
pleadings;

(2) Preclude prehearing or discovery
motions by that party;

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing; or
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(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.141 Motions.

(a) General. A party applying for an
order or ruling not specifically pro-
vided in this subpart must do so by mo-
tion. A party must comply with the re-
quirements of this section when filing
a motion for consideration by the ad-
ministrative law judge or the FAA de-
cisionmaker on appeal.

(b) Contents. A party must state the
relief sought by the motion and the
particular grounds supporting that re-
lief. If a party has evidence in support
of a motion, the party must attach any
evidence, including affidavits, to the
motion.

(c) Form and time. Except for oral mo-
tions heard on the record, a motion
made prior to the hearing must be in
writing. Unless otherwise agreed by the
parties or for good cause shown, a
party must file any prehearing motion
with the Federal Docket Management
System and serve each other party not
later than 30 days before the hearing.

(d) Answers to motions. Any party may
file and serve an answer, with affida-
vits or other evidence in support of the
answer, not later than 10 days after
service of a written motion on that
party. When a motion is made during a
hearing, the answer may be made at
the hearing on the record, orally or in
writing, within a reasonable time de-
termined by the administrative law
judge.

(e) Rulings on motions. The adminis-
trative law judge must rule on all mo-
tions as follows:

(1) Discovery motions. The administra-
tive law judge must resolve all pending
discovery motions not later than 10
days before the hearing.

(2) Prehearing motions. The adminis-
trative law judge must resolve all
pending prehearing motions not later
than 7 days before the hearing. If the
administrative law judge issues a rul-
ing or order orally, the administrative
law judge must serve a written copy of
the ruling or order, within 3 days, on
each party. In all other cases, the ad-
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ministrative law judge must issue rul-
ings and orders in writing and must
serve a copy of the ruling or order on
each party.

(3) Motions made during the hearing.
The administrative law judge may
issue rulings and orders on motions
made during the hearing orally. Oral
rulings or orders on motions must be
made on the record.

(f) Specific motions—(1) Complainant’s
motion to dismiss a request for a hearing
as prematurely filed. The complainant
may file a motion to dismiss a request
for a hearing as prematurely filed in-
stead of filing a complaint. If the mo-
tion is not granted, the complainant
must file the complaint and must serve
a copy of the complaint on each party
not later than 10 days after service of
the administrative law judge’s ruling
or order on the motion to dismiss. If
the motion to dismiss is granted and
the proceedings are terminated with-
out a hearing, the respondent may file
an appeal in accordance with §406.175.
If required by the decision on appeal,
the complainant must file a complaint
and must serve a copy of the complaint
on each party not later than 10 days
after service of the decision on appeal.

(2) Respondent’s motions instead of an
answer. A respondent may file one or
more of the following motions instead
of filing an answer. If the administra-
tive law judge denies the motion, the
respondent must file an answer not
later than 10 days after service of the
denial of the motion.

(1) Respondent’s motion to dismiss com-
plaint for failure to state a claim for
which a civil penalty may be imposed. A
respondent may file a motion to dis-
miss the complaint for failure to state
a claim for which a civil penalty may
be imposed instead of filing an answer.
The motion must show that the com-
plaint fails to state a violation of the
Act, a regulation issued under the Act,
or any term or condition of a license
issued or transferred under the Act.

(ii) Respondent’s motion to dismiss alle-
gations or complaint for staleness. In-
stead of filing an answer to the com-
plaint, a respondent may move to dis-
miss the complaint, or that part of the
complaint that alleges a violation that
occurred more than 5 years before an
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agency attorney issued a notice of pro-
posed civil penalty to the respondent,
as provided by 28 U.S.C. 2462.

(iii) Respondent’s motion for more defi-
nite statement. A respondent may file a
motion requesting a more definite
statement of the allegations contained
in the complaint instead of filing an
answer. The respondent must set forth,
in detail, the indefinite or uncertain
allegations contained in a complaint or
response to any pleading and must sub-
mit the details that the party believes
would make the allegation or response
definite and certain. If the administra-
tive law judge grants the motion, the
complainant must supply a more defi-
nite statement not later than 15 days
after service of the ruling granting the
motion. If the complainant fails to sup-
ply a more definite statement, the ad-
ministrative law judge must strike the
allegations in the complaint to which
the motion is directed. If the adminis-
trative law judge denies the motion,
the respondent must file an answer and
must serve a copy of the answer on
each party not later than 10 days after
service of the order of denial.

(38) Other motions to dismiss. A party
may file a motion to dismiss, speci-
fying the grounds for dismissal.

(4) Complainant’s motion for more defi-
nite statement. The complainant may
file a motion requesting a more defi-
nite statement if an answer fails to re-
spond clearly to the allegations in the
complaint. The complainant must set
forth, in detail, the indefinite or uncer-
tain allegations contained in the an-
swer and must submit the details that
the complainant believes would make
the allegation or response definite and
certain. If the administrative law judge
grants the motion, the respondent
must supply a more definite statement
not later than 15 days after service of
the ruling on the motion. If the re-
spondent fails to supply a more definite
statement, the administrative law
judge must strike those statements in
the answer to which the motion is di-
rected. An administrative law judge
shall treat a respondent’s failure to
supply a more definite statement as an
admission of unanswered allegations in
the complaint.

() Other motions for more definite
statement. A party may file a motion
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for more definite statement of any
pleading that requires or permits a re-
sponse under this subpart. A party
must set forth, in detail, each indefi-
nite or uncertain allegation contained
in a pleading or response and must sub-
mit the details that would make each
allegation definite and certain.

(6) Motion to strike. Any party may
make a motion to strike any insuffi-
cient allegation or defense, or any re-
dundant, immaterial, or irrelevant
matter in a pleading. A party must file
a motion to strike and must serve a
copy on each party before a response to
that pleading is required under this
subpart or, if a response is not re-
quired, not later than 10 days after
service of the pleading.

(7) Motion for decision. A party may
make a motion for decision, regarding
all or any part of the proceedings, at
any time before the administrative law
judge has issued an initial decision in
the proceedings. The administrative
law judge must grant a party’s motion
for decision if the pleadings, deposi-
tions, answers to interrogatories, ad-
missions, matters that the administra-
tive law judge has officially noticed, or
evidence introduced during the hearing
show that there is no genuine issue of
material fact and that the party mak-
ing the motion is entitled to a decision
as a matter of law. The party making
the motion for decision has the burden
of showing that there is no genuine
issue of material fact disputed by the
parties.

(8) Motion for disqualification. A party
may file a motion for disqualification.
A party may file the motion at any
time after the administrative law
judge has been assigned to the pro-
ceedings but must make the motion be-
fore the administrative law judge files
an initial decision in the proceedings.

(i) Motion and supporting affidavit. A
party must state the grounds for dis-
qualification, including, but not lim-
ited to, personal bias, pecuniary inter-
est, or other factors showing reason for
disqualification, in the motion for dis-
qualification. A party must submit an
affidavit with the motion for disquali-
fication that sets forth, in detail, the
matters alleged to constitute grounds
for disqualification.
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(ii) Answer. A party may respond to
the motion for disqualification not
later than 5 days after service of the
motion for disqualification.

(iii) Decision on motion for disqualifica-
tion. The administrative law judge
must issue a decision on the motion for
disqualification not later than 15 days
after the motion has been filed. If the
administrative law judge finds that the
motion for disqualification and sup-
porting affidavit show a basis for dis-
qualification, the administrative law
judge must withdraw from the pro-
ceedings immediately. If the adminis-
trative law judge finds that disquali-
fication is not warranted, the adminis-
trative law judge must deny the mo-
tion and state the grounds for the de-
nial on the record. If the administra-
tive law judge fails to rule on a party’s
motion for disqualification within 15
days after the motion has been filed,
the motion is granted.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.143 Discovery.

(a) Initiation of discovery. Any party
may initiate discovery described in
this section, without the consent or ap-
proval of the administrative law judge,
at any time after a complaint has been
filed.

(b) Methods of discovery. The fol-
lowing methods of discovery are per-
mitted under this section: depositions
on oral examination or written ques-
tions of any person; written interrog-
atories directed to a party; requests for
production of documents or tangible
items to any person; and requests for
admission by a party. A party is not re-
quired to file written interrogatories
and responses, requests for production
of documents or tangible items and re-
sponses, and requests for admission and
responses with the Federal Docket
Management System or submit any of
them to the administrative law judge.
In the event of a discovery dispute, a
party must attach a copy of these doc-
uments in support of a motion filed
under this section.

(c) Service on the agency. A party
must serve each discovery request di-
rected to the agency or any agency em-
ployee with the agency attorney.
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(d) Time for response to discovery re-
quest. Unless otherwise directed by this
subpart or agreed by the parties, a
party must respond to a request for
discovery, including filing objections
to a request for discovery, not later
than 30 days after service of the re-
quest.

(e) Scope of discovery. Subject to the
limits on discovery set forth in para-
graph (f) of this section, a party may
discover any matter that is not privi-
leged and that is relevant to the sub-
ject matter of the proceeding. A party
may discover information that relates
to the claim or defense of any party in-
cluding the existence, description, na-
ture, custody, condition, and location
of any document or other tangible item
and the identity and location of any
person having knowledge of discover-
able matter. A party may discover
facts known, or opinions held, by an
expert who any other party expects to
call to testify at the hearing. A party
has no ground to object to a discovery
request on the basis that the informa-
tion sought would not be admissible at
the hearing if the information sought
during discovery is reasonably cal-
culated to lead to the discovery of ad-
missible evidence.

(f) Limiting discovery. The administra-
tive law judge must limit the fre-
quency and extent of discovery per-
mitted by this section if a party shows
that—

(1) The information requested is cu-
mulative or repetitious;

(2) The information requested can be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or

(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

(g) Confidentiality order. A party or
person who has received a discovery re-
quest for information that is related to
a trade secret, confidential or sensitive
material, competitive or commercial
information, proprietary data, or infor-
mation on research and development,
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may file and serve a motion for a con-
fidentiality order in accordance with
§406.117.

(h) Protective order. A party or a per-
son who has received a request for dis-
covery may file a motion for protective
order and must serve a copy of the mo-
tion for protective order on each party.
The party or person making the mo-
tion must show that the protective
order is necessary to protect the party
or the person from annoyance, embar-
rassment, oppression, or undue burden
or expense. As part of the protective
order, the administrative law judge
may:

(1) Deny the discovery request;

(2) Order that discovery be conducted
only on specified terms and conditions,
including a designation of the time or
place for discovery or a determination
of the method of discovery; or

(3) Limit the scope of discovery or
preclude any inquiry into certain mat-
ters during discovery.

(1) Duty to supplement or amend re-
sponse. A party who has responded to a
discovery request has a duty to supple-
ment or amend the response, as soon as
the information is known, as follows:

(1) A party must supplement or
amend any response to a question re-
questing the identity and location of
any person having knowledge of discov-
erable matters.

(2) A party must supplement or
amend any response to a question re-
questing the identity of each person
who will be called to testify at the
hearing as an expert witness and the
subject matter and substance of that
witness’ testimony.

(3) A party must supplement or
amend any response that was incorrect
when made or any response that was
correct when made but is no longer
correct, accurate, or complete.

(j) Depositions. The following rules
apply to all depositions taken pursuant
to this section:

(1) Form. A deposition must be taken
on the record and reduced to writing.
The person being deposed must sign the
deposition unless the parties agree to
waive the requirement of a signature.

(2) Administration of oaths. Within the
United States, or a territory or posses-
sion subject to the jurisdiction of the
United States, a party must take a
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deposition before a person authorized
to administer oaths by the laws of the
United States or authorized by the law
of the place where the examination is
held. In a foreign country, a party
must take a deposition in any manner
allowed by the Federal Rules of Civil
Procedure.

(3) Notice of deposition. A party must
serve a notice of deposition, stating the
time and place of the deposition and
the name and address of each person to
be examined, on the person to be de-
posed, must submit the notice to the
administrative law judge, and must file
the notice with the Federal Docket
Management System, and must serve
the notice on each party, not later
than 7 days before the deposition. A
party may serve a notice of deposition
less than 7 days before the deposition
only with consent of the administra-
tive law judge. If a subpoena duces
tecum is to be served on the person to
be examined, the party must attach to
the notice of deposition a copy of the
subpoena duces tecum that describes
the materials to be produced at the
deposition.

(4) Use of depositions. A party may use
any part or all of a deposition at a
hearing authorized under this subpart
only upon a showing of good cause. The
deposition may be used against any
party who was present or represented
at the deposition or who had reason-
able notice of the deposition.

(k) Interrogatories. (1) A party may
not serve more than 30 interrogatories
to each other party. Each subpart of an
interrogatory must be counted as a
separate interrogatory.

(2) A party must file a motion for
leave to serve more than 30 interrog-
atories on a party before serving addi-
tional interrogatories on a party. The
administrative law judge must grant
the motion only if the party shows
good cause for the party’s failure to in-
quire about the information previously
and that the information cannot rea-
sonably be obtained using less burden-
some discovery methods or be obtained
from other sources.

(3) A party must answer each inter-
rogatory separately and completely in
writing.
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(4) A party, or the party’s attorney or
representative of record, must sign the
party’s responses to interrogatories.

(5) If a party objects to an interrog-
atory, the party must state the objec-
tion and the reasons for the objection.

(6) An opposing party may offer into
evidence any part or all of a party’s re-
sponses to interrogatories at a hearing
under this subpart to the extent that
the response is relevant, material, and
not repetitious.

(1) Requests for admission. A party
may serve a written request for admis-
sion of the truth of any matter within
the scope of discovery under this sec-
tion or the authenticity of any docu-
ment described in the request. A party
must set forth each request for admis-
sion separately. A party must serve a
copy of each document referenced in
the request for admission unless the
document has been provided or is rea-
sonably available for inspection and
copying.

(1) Time. A party’s failure to respond
to a request for admission is not later
than 30 days after service of the re-
quest constitutes an admission of the
truth of the statement or statements
contained in the request for admission.
The administrative law judge may de-
termine that a failure to respond to a
request for admission does not con-
stitute an admission of the truth if a
party shows that the failure was due to
circumstances beyond the control of
the party or the party’s attorney or
representative.

(2) Response. A party may object to a
request for admission. The objection
must be in writing and signed by the
party or the party’s attorney or rep-
resentative of record, and must state
the reasons for objection. A party may
specifically deny the truth of the mat-
ter or describe the reasons why the
party is unable to truthfully deny or
admit the matter. If a party is unable
to deny or admit the truth of the mat-
ter, the party must show that the
party has made reasonable inquiry into
the matter or that the information
known to, or readily obtainable by, the
party is insufficient to enable the
party to admit or deny the matter. A
party may admit or deny any part of
the request for admission. If an admin-
istrative law judge determines that a
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response does not comply with the re-
quirements of this rule or that the re-
sponse is insufficient, the matter is ad-
mitted.

(3) Effect of admission. Any matter ad-
mitted or treated as admitted under
this section is conclusively established
for the purpose of the hearing and ap-
peal.

(m) Motion to compel discovery. A
party may make a motion to compel
discovery if a person refuses to answer
a question during a deposition, a party
fails or refuses to answer an interrog-
atory, a person gives an evasive or in-
complete answer during a deposition or
when responding to an interrogatory,
or a party fails or refuses to produce
documents or tangible items. During a
deposition, the proponent of a question
may complete the deposition or may
adjourn the examination before mak-
ing a motion to compel if a person re-
fuses to answer.

(n) Failure to comply with a discovery
order or order to compel. If a party fails
to comply with a discovery order or an
order to compel, the administrative
law judge, limited to the extent of the
party’s failure to comply with the dis-
covery order or motion to compel,
may:

(1) Strike that portion of a party’s
pleadings;

(2) Preclude prehearing or discovery
motions by that party;

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing; or

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.147 Notice of hearing.

(a) Notice. The administrative law
judge must give each party at least 60
days notice of the date, time, and loca-
tion of the hearing.

(b) Date, time, and location of the hear-
ing. The administrative law judge must
set a reasonable date, time, and loca-
tion for the hearing within the United
States. The administrative law judge
must consider the need for discovery
and any joint procedural or discovery
schedule submitted by the parties when
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determining the hearing date. The ad-
ministrative law judge must give due
regard to the convenience of the par-
ties, the location where the majority of
the witnesses reside or work, and
whether a scheduled air carrier serves
the location.

(c) Earlier hearing. With the consent
of the administrative law judge, the
parties may agree to hold the hearing
on an earlier date than the date speci-
fied in the notice of hearing.

(d) Space hearing consolidated with
aviation hearing under 14 CFR part 13
subpart G. With the consent of the ad-
ministrative law judge, the parties
may agree to hold the hearing, or parts
of the hearing, together with a hearing
under 14 CFR part 13 subpart G if the
cases involve some common issues of
fact. If the hearings are consolidated,
the administrative law judge may issue
a consolidated initial decision covering
both cases. The Administrator will
serve as the FAA decisionmaker on ap-
peal for both cases and will issue a con-
solidated decision, with the Associate
Administrator for Commercial Space
Transportation serving as an advisor to
the FAA decisionmaker.

§406.149 Evidence.

(a) General. A party is entitled to
present the party’s case or defense by
oral, documentary, or demonstrative
evidence, to submit rebuttal evidence,
and to conduct any cross-examination
that may be required for a full and true
disclosure of the facts.

(b) Admissibility. A party may intro-
duce any oral, documentary, or demon-
strative evidence in support of the par-
ty’s case or defense. The administra-
tive law judge must admit any oral,
documentary, or demonstrative evi-
dence introduced by a party but must
exclude irrelevant, immaterial, or un-
duly repetitious evidence.

(c) Hearsay evidence. Hearsay evi-
dence is admissible in proceedings gov-
erned by this subpart. The fact that
evidence submitted by a party is hear-
say goes only to the weight of the evi-
dence and does not affect its admissi-
bility.

§406.151 Standard of proof.

The administrative law judge must
issue an initial decision or must rule in

§406.159

a party’s favor only if the decision or
ruling is supported by, and in accord-
ance with, the reliable, probative, and
substantial evidence contained in the
record. In order to prevail, the party
with the burden of proof must prove
the party’s case or defense by a prepon-
derance of reliable, probative, and sub-
stantial evidence.

§406.153 Burden of proof.

(a) Except in the case of an affirma-
tive defense, in a civil penalty adju-
dication the burden of proof is on the
complainant.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-
tion, request, or order has the burden
of proof.

(c) A party who has asserted an af-
firmative defense has the burden of
proving the affirmative defense.

§406.155 Offer of proof.

A party whose evidence has been ex-
cluded by a ruling of the administra-
tive law judge may offer the evidence
for the record on appeal.

§406.157 Expert or opinion witnesses.

An employee of the FAA may not be
called as an expert or opinion witness
for any party other than the agency, in
any proceeding governed by this part.
An employee of a respondent may not
be called as an expert or opinion wit-
ness for the complainant in any pro-
ceeding governed by this part to which
the respondent is a party.

§406.159 Subpoenas.

(a) Request for subpoena. A party may
obtain from the administrative law
judge a subpoena to compel the attend-
ance of a witness at a deposition or
hearing or to require the production of
documents or tangible items. The ad-
ministrative law judge must deliver
the subpoena, signed by the adminis-
trative law judge but otherwise in
blank, to the party. The party must
complete the subpoena, stating the
title of the action and the date and
time for the witness’ attendance or
production of documents or items. The
party who obtained the subpoena must
serve the subpoena on the witness.

(b) Motion to quash or modify the sub-
poena. A party, or any person upon
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whom a subpoena has been served, may
file a motion to quash or modify the
subpoena at or before the time speci-
fied in the subpoena for compliance.
The applicant must describe, in detail,
the basis for the motion to quash or
modify the subpoena including, but not
limited to, a statement that the testi-
mony, document, or tangible evidence
is not relevant to the proceeding, that
the subpoena is not reasonably tailored
to the scope of the proceeding, or that
the subpoena is unreasonable and op-
pressive. A motion to quash or modify
the subpoena will stay the effect of the
subpoena pending a decision by the ad-
ministrative law judge on the motion.
(c) Enforcement of subpoena. Upon a
showing that a person has failed or re-
fused to comply with a subpoena, the
Secretary may apply to the appro-
priate district court of the TUnited
States to seek enforcement of the sub-
poena in accordance with 49 U.S.C.
70115(c). A party may request the Sec-
retary to seek such enforcement.

§406.161 Witness fees.

(a) General. Unless otherwise author-
ized by the administrative law judge,
the party who applies for a subpoena to
compel the attendance of a witness at
a deposition or hearing, or the party at
whose request a witness appears at a
deposition or hearing, must pay the
witness fees described in this section.

(b) Amount. Except for an employee
of the agency who appears at the direc-
tion of the agency, a witness who ap-
pears at a deposition or hearing is enti-
tled to the same fees and mileage ex-
penses as are paid to a witness in a
court of the United States in com-
parable circumstances.

§406.163 Record.

(a) Exclusive record. The transcript of
all testimony in the hearing; all exhib-
its received into evidence; the com-
plaint, answer, and amendments there-
to; all motions, applications, and re-
quests, and responses thereto; and all
rulings constitute the exclusive record
for decision of the proceedings and the
basis for the issuance of any orders in
the proceeding.

(b) A person may Kkeep the original
document, data, or other evidence,
with the consent of the administrative
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law judge, by substituting a legible
copy for the record.

§406.165 Argument before the admin-
istrative law judge.

(a) Argument during the hearing. Dur-
ing the hearing, the administrative law
judge must give the parties a reason-
able opportunity to present arguments
on the record supporting or opposing
motions, objections, and rulings if the
parties request an opportunity for ar-
gument. The administrative law judge
may request written arguments during
the hearing if the administrative law
judge finds that submission of written
arguments would be reasonable.

(b) Final oral argument. At the conclu-
sion of the hearing and before the ad-
ministrative law judge issues an initial
decision in the proceedings, the parties
are entitled to submit oral proposed
findings of fact and conclusions of law,
exceptions to rulings of the adminis-
trative law judge, and supporting argu-
ments for the findings, conclusions, or
exceptions. At the conclusion of the
hearing, a party may waive final oral
argument.

(c) Post-hearing briefs. The adminis-
trative law judge may request written
post-hearing briefs before the adminis-
trative law judge issues an initial deci-
sion if the administrative law judge
finds that submission of written briefs
would be reasonable. If a party files a
written post-hearing brief, the party
must include proposed findings of fact
and conclusions of law, exceptions to
rulings of the administrative Ilaw
judge, and supporting arguments for
the findings, conclusions, or excep-
tions. The administrative law judge
must give the parties a reasonable op-
portunity, not more than 30 days after
receipt of the transcript, to prepare
and submit the briefs.

§406.167 Initial decision.

(a) Contents. The administrative law
judge must issue an initial decision at
the conclusion of the hearing. In each
oral or written decision, the adminis-
trative law judge must include findings
of fact and conclusions of law, and the
grounds supporting those findings and
conclusions, upon all material issues of
fact, the credibility of witnesses, the
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applicable law, any exercise of the ad-
ministrative law judge’s discretion, the
amount of any civil penalty found ap-
propriate by the administrative law
judge, and a discussion of the basis for
any order issued in the proceedings.
The administrative law judge is not re-
quired to provide a written explanation
for rulings on objections, procedural
motions, and other matters not di-
rectly relevant to the substance of the
initial decision. If the administrative
law judge refers to any previous unre-
ported or unpublished initial decision,
the administrative law judge must
make copies of that initial decision
available to all parties and the FAA de-
cisionmaker.

(b) Oral decision. Except as provided
in paragraph (c) of this section, at the
conclusion of the hearing, the adminis-
trative law judge must issue the initial
decision and order orally on the record.

(c) Written decision. The administra-
tive law judge may issue a written ini-
tial decision not later than 30 days
after the conclusion of the hearing or
submission of the last posthearing brief
if the administrative law judge finds
that issuing a written initial decision
is reasonable. The administrative law
judge must serve a copy of any written
initial decision on each party.

§406.173 Interlocutory appeals.

(a) General. Unless otherwise pro-
vided in this subpart, a party may not
appeal a ruling or decision of the ad-
ministrative law judge to the FAA de-
cisionmaker until the initial decision
has been entered on the record. A deci-
sion or order of the FAA decisionmaker
on an interlocutory appeal does not
constitute a final order of the Sec-
retary for the purposes of judicial re-
view under 5 U.S.C. chapter 7.

(b) Interlocutory appeal for cause. If a
party files a written request for an in-
terlocutory appeal for cause, or orally
requests an interlocutory appeal for
cause, the proceedings are stayed until
the administrative law judge issues a
decision on the request. If the adminis-
trative law judge grants the request,
the proceedings are stayed until the
FAA decisionmaker issues a decision
on the interlocutory appeal. The ad-
ministrative law judge must grant an
interlocutory appeal for cause if a

§406.173

party shows that delay of the inter-
locutory appeal would be detrimental
to the public interest or would result
in undue prejudice to any party.

(c) Interlocutory appeals of right. If a
party notifies the administrative law
judge of an interlocutory appeal of
right, the proceedings are stayed until
the FAA decisionmaker issues a deci-
sion on the interlocutory appeal. A
party may file an interlocutory appeal,
without the consent of the administra-
tive law judge, before an initial deci-
sion has been entered in the case of:

(1) A ruling or order by the adminis-
trative law judge barring a party, or a
party’s attorney or representative,
from the proceedings.

(2) A ruling or order by the adminis-
trative law judge allegedly in violation
of the limitations on the administra-
tive law judge under §406.109(c).

(3) Failure of the administrative law
judge to grant a motion for a confiden-
tiality order based on 49 U.S.C. 70114,
under §406.117(c)(2).

(4) Failure of the administrative law
judge to dismiss the proceedings in ac-
cordance with §406.135.

(d) Procedure. A party must file with
the Federal Docket Management Sys-
tem and serve each other party a no-
tice of interlocutory appeal, with sup-
porting documents, not later than 10
days after the administrative law
judge’s decision forming the basis of an
interlocutory appeal of right or not
later than 10 days after the administra-
tive law judge’s decision granting an
interlocutory appeal for cause. A party
must file with the Federal Docket
Management System a reply brief, if
any, and serve a copy of the reply brief
on each party, not later than 10 days
after service of the appeal brief. The
FAA decisionmaker must render a de-
cision on the interlocutory appeal, on
the record and as a part of the decision
in the proceedings, within a reasonable
time after receipt of the interlocutory
appeal.

(e) Rejection of interlocutory appeal.
The FAA decisionmaker may reject
frivolous, repetitive, or dilatory ap-
peals, and may issue an order pre-
cluding one or more parties from mak-
ing further interlocutory appeals in a
proceeding in which there have been
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frivolous, repetitive, or dilatory inter-
locutory appeals.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.175 Appeal from initial decision.

(a) Notice of appeal. A party may ap-
peal the initial decision, and any deci-
sion not previously appealed pursuant
to 406.173, by filing with the Federal
Docket Management System and serv-
ing on each party a notice of appeal. A
party must file the notice of appeal not
later than 10 days after entry of the
oral initial decision on the record or
service of the written initial decision
on the parties.

(b) Issues on appeal. A party may ap-
peal only the following issues:

(1) Whether each finding of fact is
supported by a preponderance of reli-
able, probative, and substantial evi-
dence;

(2) Whether each conclusion of law is
made in accordance with applicable
law, precedent, and public policy; and

(3) Whether the administrative law
judge committed any prejudicial errors
during the hearing that support the ap-
peal.

(c) Perfecting an appeal. Unless other-
wise agreed by the parties, a party
must perfect an appeal, not later than
50 days after entry of the oral initial
decision on the record or service of the
written initial decision on the party,
by filing an appeal brief.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for perfecting the ap-
peal with the consent of the FAA deci-
sionmaker, who serves a letter con-
firming the extension of time on each
party.

(2) Motion for extension. If the parties
do not agree to an extension of time for
perfecting an appeal, a party desiring
an extension of time may file a motion
for an extension and must serve a copy
of the motion on each party. The FAA
decisionmaker may grant an extension
if good cause for the extension is shown
in the motion.

(d) Appeal briefs. A party must file
the appeal brief with the Federal Dock-
et Management System and serve each
party.
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(1) A party must set forth, in detail,
the party’s specific objections to the
initial decision or rulings in the appeal
brief. A party also must set forth, in
detail, the basis for the appeal, the rea-
sons supporting the appeal, and the re-
lief requested in the appeal. If the
party relies on evidence contained in
the record for the appeal, the party
must specifically refer to the pertinent
evidence contained in the record in the
appeal brief.

(2) The FAA decisionmaker may dis-
miss an appeal, on the FAA decision-
maker’s own initiative or upon motion
of any other party, where a party has
filed a notice of appeal but fails to per-
fect the appeal by timely filing an ap-
peal brief.

(e) Reply brief. Unless otherwise
agreed by the parties, any party may
file a reply brief with the Federal
Docket Management System and serve
on each other party not later than 35
days after the appeal brief has been
served on that party. If the party relies
on evidence contained in the record for
the reply, the party must specifically
refer to the pertinent evidence con-
tained in the record in the reply brief.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for filing a reply brief
with the consent of the FAA decision-
maker, who will serve a letter con-
firming the extension of time on each
party.

(2) Motion for extension. If the parties
do not agree to an extension of time for
filing a reply brief, a party desiring an
extension of time may file and serve a
motion for an extension and must serve
a copy of the motion on each party.
The FAA decisionmaker may grant an
extension if good cause for the exten-
sion is shown in the motion.

(f) Other briefs. The FAA decision-
maker may allow any person to submit
an amicus curiae brief in an appeal of
an initial decision. A party may not
file more than one appeal brief or reply
brief without permission of the FAA
decisionmaker. A party may file with
the Federal Docket Management Sys-
tem a motion for permission to file an
additional brief and must serve a copy
of the motion on each other party. The
party may not file the additional brief
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with the motion. The FAA decision-
maker may grant permission to file an
additional brief if the party dem-
onstrates good cause for allowing addi-
tional argument on the appeal. The
FAA decisionmaker will allow a rea-
sonable time for the party to file the
additional brief.

(g) Number of copies. A party must file
the original brief and two copies of the
brief with the Federal Docket Manage-
ment System and serve one copy on
each other party.

(h) Oral argument. The FAA decision-
maker has sole discretion to permit
oral argument on the appeal. On the
FAA decisionmaker’s own initiative or
upon written motion by any party, the
FAA decisionmaker may find that oral
argument will contribute substantially
to the development of the issues on ap-
peal and may grant the parties an op-
portunity for oral argument.

(1) Waiver of objections on appeal. If a
party fails to object to any alleged
error regarding the proceedings in an
appeal or a reply brief, the party
waives any objection to the alleged
error. The FAA decisionmaker is not
required to consider any objection or
argument in a brief if the party does
not specifically refer in the brief to the
pertinent evidence from the record.

(j) FAA decisionmaker’s decision on ap-
peal. The FAA decisionmaker will re-
view the record, the briefs on appeal,
and the oral argument, if any, to deter-
mine if the administrative law judge
committed prejudicial error in the pro-
ceedings or that the initial decision
should be affirmed, modified, or re-
versed. The FAA decisionmaker may
affirm, modify, or reverse the initial
decision, make any necessary findings,
or may remand the case for any pro-
ceedings that the FAA decisionmaker
determines may be necessary.

(1) The FAA decisionmaker may raise
any issue, on the FAA decisionmaker’s
own initiative, that is required for
proper disposition of the proceedings.
The FAA decisionmaker will give the
parties a reasonable opportunity to
submit arguments on the new issues
before making a decision on appeal. If
an issue raised by the FAA decision-
maker requires the consideration of ad-
ditional testimony or evidence, the
FAA decisionmaker will remand the

§406.177

case to the administrative law judge
for further proceedings and an initial
decision related to that issue. If an
issue raised by the FAA decisionmaker
is solely an issue of law or the issue
was addressed at the hearing but was
not raised by a party in the briefs on
appeal, a remand of the case to the ad-
ministrative law judge for further pro-
ceedings is not required but may be
provided in the discretion of the FAA
decisionmaker.

(2) The FAA decisionmaker will issue
the final decision and order of the Ad-
ministrator on appeal in writing and
will serve a copy of the decision and
order on each party.

(3) A final decision and order of the
FAA decisionmaker is precedent in any
other civil penalty action under this
part. Any issue, finding or conclusion,
order, ruling, or initial decision of an
administrative law judge that has not
been appealed to the FAA decision-
maker is not precedent in any other
civil penalty action.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.177 Petition to reconsider or
modify a final decision and order of
the FAA decisionmaker on appeal.

(a) General. Any party may petition
the FAA decisionmaker to reconsider
or modify a final decision and order
issued by the FAA decisionmaker on
appeal from an initial decision. A party
must file a petition to reconsider or
modify with the Federal Docket Man-
agement System not later than 30 days
after service of the FAA decision-
maker’s final decision and order on ap-
peal and must serve a copy of the peti-
tion on each party. The FAA decision-
maker will not reconsider or modify an
initial decision and order issued by an
administrative law judge that has not
been appealed by any party to the FAA
decisionmaker.

(b) Contents. A party must state
briefly and specifically the alleged er-
rors in the final decision and order on
appeal, the relief sought by the party,
and the grounds that support, the peti-
tion to reconsider or modify.

(1) If the petition is based, in whole
or in part, on allegations regarding the
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consequences of the FAA decision-
maker’s decision, the party must de-
scribe these allegations and must de-
scribe, and support, the basis for the
allegations.

(2) If the petition is based, in whole
or in part, on new material not pre-
viously raised in the proceedings, the
party must set forth the new material
and include affidavits of prospective
witnesses and authenticated docu-
ments that would be introduced in sup-
port of the new material. The party
must explain, in detail, why the new
material was not discovered through
due diligence prior to the hearing.

(¢c) Repetitious and frivolous petition.
The FAA decisionmaker will not con-
sider a repetitious or frivolous peti-
tion. The FAA decisionmaker may
summarily dismiss any repetitious or
frivolous petition to reconsider or mod-
ify.

(d) Reply to petition. Any other party
may reply to a petition to reconsider
or modify, not later than 10 days after
service of the petition on that party,
by filing a reply. A party must serve a
copy of the reply on each party.

(e) Effect of filing petition. Unless oth-
erwise ordered by the FAA decision-
maker, filing a petition under this sec-
tion stays the effective date of the
FAA decisionmaker’s final decision
and order on appeal, and tolls the time
allowed for judicial review.
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(f) FAA decisionmaker’s decision on pe-
tition. The FAA decisionmaker may af-
firm, modify, or reverse the final deci-
sion and order on appeal, or may re-
mand the case for any proceedings that
the FAA decisionmaker determines
may be necessary.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.179 Judicial review of a final de-
cision and order.

(a) A person may seek judicial review
of a final decision and order of the FAA
decisionmaker as provided in 5 U.S.C.
chapter 7 and 28 U.S.C. 1331. A party
seeking judicial review must file with a
United States district court.

(b) In accordance with §406.9(e)(iv), if
a person seeks judicial review not later
than 60 days after the final decision
and order has been served on the re-
spondent, the final decision and order
is stayed.

(¢) In accordance with §406.9(1), if a
respondent does not pay a civil penalty
and does not file an appeal with the
United States district court within 60
days after service of the final decision
and order, the FAA may refer the order
to the United States Department of
Treasury or Department of Justice to
collect the civil penalty.
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