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§4.28

§4.28 Agency review of requests for
correction or amendment.

(a)(1)(i) Not later than ten working
days (i.e., excluding Saturdays, Sun-
days and legal public holidays) after
receipt of a request to correct or
amend a record, the Privacy Officer
shall send an acknowledgment pro-
viding an estimate of time within
which action will be taken on the re-
quest and asking for such further infor-
mation as may be necessary to process
the request. The estimate of time may
take into account wunusual cir-
cumstances as described in §4.25(a). No
acknowledgment will be sent if the re-
quest can be reviewed, processed and
the individual notified of the results of
review (either compliance or denial)
within the ten working days. Requests
filed in person will be acknowledged in
writing at the time submitted.

(ii) If the Privacy Officer fails to send
the acknowledgment within ten work-
ing days, as provided in paragraph
(a)(1)() of this section, the requester
may ask the Assistant General Counsel
for Administration to take corrective
action. No failure of a Privacy Officer
to send an acknowledgment shall con-
fer administrative finality for purposes
of judicial review.

(2) Promptly after acknowledging re-
ceipt of a request, or after receiving
such further information as might have
been requested, or after arriving at a
decision within the ten working days,
the Privacy Officer shall either:

(i) Make the requested correction or
amendment and advise the individual
in writing of such action, providing ei-
ther a copy of the corrected or amend-
ed record or, in cases in which a copy
cannot be provided (for example, era-
sure of information from a record
maintained only in magnetically-re-
corded computer files), a statement as
to the means by which the correction
or amendment was effected; or,

(ii) Inform the individual in writing
that his or her request is denied and
provide the following information:

(A) The Privacy Officer’s name and
title or position;

(B) The date of the denial;

(C) The reasons for the denial, includ-
ing citation to the appropriate sections
of the Act and this subpart; and,
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(D) The procedures for appeal of the
denial as set forth in §4.29, including
the address of the Assistant General
Counsel for Administration.

(3) The term promptly in this section
means within thirty working days (i.e.,
excluding Saturdays, Sundays and
legal public holidays). If the Privacy
Officer cannot make the determination
within thirty working days, the indi-
vidual will be advised in writing of the
reason for the delay and of the esti-
mated date by which the determination
will be made.

(b) Whenever an individual’s record is
corrected or amended pursuant to a re-
quest from that individual, the Privacy
Officer shall notify all persons and
agencies to which the corrected or
amended portion of the record had been
disclosed prior to its correction or
amendment, if an accounting of such
disclosure required by the Act was
made. The notification shall require a
recipient agency maintaining the
record to acknowledge receipt of the
notification, to correct or amend the
record, and to apprise any agency or
person to which it had disclosed the
record of the substance of the correc-
tion or amendment.

(c) The following criteria will be con-
sidered by the Privacy Officer in re-
viewing a request for correction or
amendment:

(1) The sufficiency of the evidence
submitted by the individual;

(2) The factual accuracy of the infor-
mation to be corrected or amended;

(3) The relevance and necessity of the
information in terms of the purpose for
which it was collected;

(4) The timeliness and currency of
the information in light of the purpose
for which it was collected;

(5) The completeness of the informa-
tion in terms of the purpose for which
it was collected;

(6) The degree of risk that denial of
the request could unfairly result in de-
terminations adverse to the individual;

(7) The character of the record
sought to be corrected or amended;
and,

(8) The propriety and feasibility of
complying with the specific means of
correction or amendment requested by
the individual.
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(d) The Department will not under-
take to gather evidence for the indi-
vidual, but does reserve the right to
verify the evidence the individual sub-
mits.

(e) Correction or amendment of a
record requested by an individual will
be denied only upon a determination by
the Privacy Officer that:

(1) The individual has failed to estab-
lish, by a preponderance of the evi-
dence, the propriety of the correction
or amendment in light of the criteria
set forth in paragraph (c) of this sec-
tion;

(2) The record sought to be corrected
or amended is part of the official
record in a terminated judicial, quasi-
judicial or quasi-legislative proceeding
to which the individual was a party or
participant;

(3) The information in the record
sought to be corrected or amended, or
the record sought to be corrected or
amended, is the subject of a pending ju-
dicial, quasi-judicial or quasi-legisla-
tive proceeding to which the individual
is a party or participant;

(4) The correction or amendment
would violate a duly enacted statute or
promulgated regulation; or,

(5) The individual unreasonably has
failed to comply with the procedural
requirements of this part.

(f) If a request is partially granted
and partially denied, the Privacy Offi-
cer shall follow the appropriate proce-
dures of this section as to the records
within the grant and the records within
the denial.

§4.29 Appeal of initial adverse agency
determination on correction or
amendment.

(a) If a request for correction or
amendment is denied initially under
§4.28, the individual may submit a
written appeal within thirty working
days (i.e., excluding Saturdays, Sun-
days and legal public holidays) of the
date of the initial denial. If an appeal
is submitted by mail, the postmark is
conclusive as to timeliness.

(b) An appeal should be addressed to
the Assistant General Counsel for Ad-
ministration, U.S. Department of Com-
merce, Room 5875, 14th and Constitu-
tion Avenue, NW., Washington, DC
20230. An appeal should include the
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words “PRIVACY APPEAL” in capital
letters at the top of the letter and on
the face of the envelope. An appeal not
addressed and marked as provided here-
in will be so marked by Department
personnel when it is so identified, and
will be forwarded immediately to the
Assistant General Counsel for Adminis-
tration. An appeal which is not prop-
erly addressed by the individual will
not be deemed to have been “received”
for purposes of measuring the time pe-
riods in this section until actual re-
ceipt by the Assistant General Counsel
for Administration. In each instance
when an appeal so forwarded is re-
ceived, the Assistant General Counsel
for Administration shall notify the in-
dividual that his or her appeal was im-
properly addressed and the date on
which the appeal was received at the
proper address.

(c) The individual’s appeal shall be
signed by the individual, and shall in-
clude a statement of the reasons why
the initial denial is believed to be in
error, and the Department’s control
number assigned to the request. The
Privacy Officer who issued the initial
denial shall furnish to the Assistant
General Counsel for Administration
the record the individual requests to be
corrected or amended, and all cor-
respondence between the Privacy Offi-
cer and the requester. Although the
foregoing normally will comprise the
entire record on appeal, the Assistant
General Counsel for Administration
may seek any additional information
necessary to ensure that the final de-
termination is fair and equitable and,
in such instances, disclose the addi-
tional information to the individual to
the greatest extent possible, and pro-
vide an opportunity for comment
thereon.

(d) No personal appearance or hear-
ing on appeal will be allowed.

(e) The Assistant General Counsel for
Administration shall act upon the ap-
peal and issue a final determination in
writing not later than thirty working
days (i.e., excluding Saturdays, Sun-
days and legal public holidays) from
the date on which the appeal is re-
ceived, except that the Assistant Gen-
eral Counsel for Administration may
extend the thirty days upon deciding
that a fair and equitable review cannot
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