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may participate in preparations for the 
negotiation of a location-specific sub-
sidiary arrangement with the IAEA 
and may observe the negotiations to 
the maximum extent practicable. The 
existence of a location-specific sub-
sidiary arrangement does not in any 
way limit the right of the owner, oper-
ator, occupant, or agent in charge of 
the location to withhold consent to a 
request for complementary access. 

(2) Format and content. The form and 
content of a location-specific sub-
sidiary arrangement will be deter-
mined by the IAEA and the U.S. Gov-
ernment, in consultation with the loca-
tion, on a case-by-case basis. 

§ 784.6 Post complementary access ac-
tivities. 

Upon receiving the IAEA’s final re-
port on complementary access, BIS 
will forward a copy of the report to the 
location for its review, in accordance 
with § 784.3(k)(2) of the APR. Locations 
may submit comments concerning the 
IAEA’s final report to BIS, and BIS 
will consider them, as appropriate, 
when preparing its comments to the 
IAEA on the final report. BIS also will 
send locations a post complementary 
access letter detailing the issues that 
require follow-up action (see, for exam-
ple, the Amended Report requirements 
in § 783.2(d) of the APR). 

PART 785—ENFORCEMENT 

Sec. 
785.1 Scope and definitions. 
785.2 Violations of the Act subject to ad-

ministrative and criminal enforcement 
proceedings. 

785.3 Initiation of administrative pro-
ceedings. 

785.4 Request for hearing and answer. 
785.5 Representation. 
785.6 Filing and service of papers other than 

the Notice of Violation and Assessment 
(NOVA). 

785.7 Summary decision. 
785.8 Discovery. 
785.9 Subpoenas. 
785.10 Matters protected against disclosure. 
785.11 Prehearing conference. 
785.12 Hearings. 
785.13 Procedural stipulations. 
785.14 Extension of time. 
785.15 Post-hearing submissions. 
785.16 Decisions. 
785.17 Settlement. 
785.18 Record for decision. 

785.19 Payment of final assessment. 
785.20 Reporting a violation. 

AUTHORITY: United States Additional Pro-
tocol Implementation Act of 2006, Pub. Law 
No. 109–401, 120 Stat. 2726 (December 18, 2006) 
(to be codified at 22 U.S.C. 8101–8181); Execu-
tive Order 13458 (February 4, 2008). 

SOURCE: 73 FR 65128, Oct. 31, 2008, unless 
otherwise noted. 

§ 785.1 Scope and definitions. 

(a) Scope. This part 785 describes the 
sanctions that apply to violations of 
the Act and the APR. It also estab-
lishes detailed administrative proce-
dures for certain violations of the Act. 
Violations for which the statutory 
basis is the Act are set forth in § 785.2 
of the APR. BIS investigates these vio-
lations, prepares charges, provides 
legal representation to the U.S. Gov-
ernment, negotiates settlements, and 
initiates and resolves proceedings. The 
administrative procedures applicable 
to these violations are described in 
§§ 785.3 through 785.19 of the APR. 

(b) Definitions. The following are defi-
nitions of terms as used only in part 
785 of the APR. For definitions of 
terms applicable to parts 781 through 
786 of the APR, unless otherwise noted 
in this paragraph or elsewhere in the 
APR, see part 781 of the APR. 

The Act. The U.S. Additional Pro-
tocol Implementation Act of 2006 (Pub-
lic Law 109–401, 120 Stat. 2726 (Decem-
ber 18, 2006)). 

Assistant Secretary for Export Enforce-
ment. The Assistant Secretary for Ex-
port Enforcement, Bureau of Industry 
and Security, United States Depart-
ment of Commerce. 

Final decision. A decision or order as-
sessing a civil penalty, or otherwise 
disposing of or dismissing a case, which 
is not subject to further administrative 
review, but which may be subject to 
collection proceedings or judicial re-
view in an appropriate Federal court as 
authorized by law. 

Office of Chief Counsel. The Office of 
Chief Counsel for Industry and Secu-
rity, United States Department of 
Commerce. 

Recommended decision. A decision of 
the administrative law judge in pro-
ceedings involving violations of part 

VerDate Mar<15>2010 10:33 Feb 17, 2011 Jkt 223049 PO 00000 Frm 00897 Fmt 8010 Sfmt 8010 Y:\SGML\223049.XXX 223049er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



888 

15 CFR Ch. VII (1–1–11 Edition) § 785.2 

785 that is subject to review by the Sec-
retary of Commerce, or a designated 
United States Government official. 

Report. For the purposes of part 785 of 
the APR, the term ‘‘report’’ means any 
report required under parts 783 through 
786 of the APR. 

Respondent. Any person named as the 
subject of a letter of intent to charge, 
a Notice of Violation and Assessment 
(NOVA), or order. 

Under Secretary, Bureau of Industry 
and Security. The Under Secretary, Bu-
reau of Industry and Security, United 
States Department of Commerce. 

§ 785.2 Violations of the Act subject to 
administrative and criminal en-
forcement proceedings. 

(a) Violations—(1) Refusal to permit 
entry or access. No person may willfully 
fail or refuse to permit entry or access, 
or willfully disrupt, delay or otherwise 
impede complementary access, or an 
entry in connection with complemen-
tary access, authorized by the Act. 

(2) Failure to establish or maintain 
records. No person may willfully fail or 
refuse to do any of the following: 

(i) Establish or maintain any record 
required by the Act or the APR; 

(ii) Submit any report, notice, or 
other information to the United States 
Government in accordance with the 
Act or the APR; or 

(iii) Permit access to or copying of 
any record by the United States Gov-
ernment that is related to a person’s 
obligations under the Act or the APR. 

(b) Civil penalties—(1) Civil penalty for 
refusal to permit entry or access. Any 
person that is determined to have will-
fully failed or refused to permit entry 
or access, or to have willfully dis-
rupted, delayed or otherwise impeded 
an authorized complementary access, 
as set forth in paragraph (a)(1) of this 
section, shall pay a civil penalty in an 
amount not to exceed $25,000 for each 
violation. Each day the violation con-
tinues constitutes a separate violation. 

(2) Civil penalty for failure to establish 
or maintain records. Any person that is 
determined to have willfully failed or 
refused to establish or maintain any 
record, submit any report or other in-
formation required by the Act or the 
APR, or permit access to or copying of 
any record related to a person’s obliga-

tions under the Act or the APR, as set 
forth in paragraph (a)(2) of this section, 
shall pay a civil penalty in an amount 
not to exceed $25,000 for each violation. 

(c) Criminal penalty. Any person that 
is determined to have violated the Act 
by willfully failing or refusing to per-
mit entry or access authorized by the 
Act; by willfully disrupting, delaying 
or otherwise impeding complementary 
access authorized by the Act; or by 
willfully failing or refusing to establish 
or maintain any required record, sub-
mit any required report or other infor-
mation, or permit access to or copying 
of any record related to a person’s obli-
gations under the Act or the APR, as 
set forth in paragraph (a) of this sec-
tion, shall, in addition to or in lieu of 
any civil penalty that may be imposed, 
be fined under Title 18 of the United 
States Code, be imprisoned for not 
more than five years, or both. 

§ 785.3 Initiation of administrative 
proceedings. 

(a) Issuance of a Notice of Violation 
and Assessment (NOVA). Prior to the 
initiation of an administrative pro-
ceeding through issuance of a NOVA, 
the Bureau of Industry and Security 
will issue a letter of intent to charge. 
The letter of intent to charge will ad-
vise a respondent that BIS has con-
ducted an investigation. The letter will 
give the respondent a specified period 
of time to contact BIS to discuss set-
tlement of the allegations set forth in 
the letter of intent to charge. If the re-
spondent does not contact BIS in the 
time period specified in the letter of in-
tent to charge, the Director of the Of-
fice of Export Enforcement, or such 
other Department of Commerce rep-
resentative designated by the Assistant 
Secretary for Export Enforcement, 
may initiate an administrative en-
forcement proceeding under this § 785.3 
by issuing a NOVA. 

(b) Content of a NOVA. The NOVA 
shall constitute a formal complaint 
and will set forth the alleged viola-
tion(s) and the essential facts with re-
spect to the alleged violation(s), ref-
erence the relevant statutory, regu-
latory or other provisions, and state 
the maximum amount of the civil pen-
alty that could be assessed. The NOVA 
also will inform the respondent of the 
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requirement to request a hearing pur-
suant to § 785.4 of the APR. 

(c) Service of a NOVA. Service of the 
NOVA shall be made by certified mail 
or courier delivery with signed ac-
knowledgment of receipt. The date of 
signed acknowledgment of receipt shall 
be the effective date of service of the 
NOVA. One copy of each paper shall be 
provided to each party in the delivery. 
BIS files the NOVA with the Adminis-
trative Law Judge (ALJ) at the same 
time that it is sent to the respondent. 
The ALJ, in turn, will place the case 
on its docket and will notify both the 
respondent and BIS of the docket infor-
mation. 

§ 785.4 Request for hearing and an-
swer. 

(a) Deadline for answering the NOVA. 
If the respondent wishes to contest the 
NOVA issued by BIS, the respondent 
must submit a written request for a 
hearing to BIS within 15 business days 
from the date of service of the NOVA. 
If the respondent requests a hearing, 
the respondent must answer the NOVA 
within 30 calendar days from the date 
of the request for hearing. The request 
for a hearing and the respondent’s an-
swer to the NOVA must be filed with 
the Administrative Law Judge (ALJ), 
along with a copy of the NOVA, and 
served on the Office of Chief Counsel, 
and any other address(es) specified in 
the NOVA, in accordance with § 785.6 of 
the APR. 

(b) Content of respondent’s answer. The 
respondent’s answer must be respon-
sive to the NOVA and must fully set 
forth the nature of the respondent’s de-
fense(s). The answer must specifically 
admit or deny each separate allegation 
in the NOVA; if the respondent is with-
out knowledge, the answer will so state 
and this will serve as a denial. Failure 
to deny or controvert a particular alle-
gation will be deemed to be an admis-
sion of that allegation. The answer 
must also set forth any additional or 
new matter that the respondent con-
tends will support a defense or claim of 
mitigation. Any defense or partial de-
fense not specifically set forth in the 
answer shall be deemed to be waived, 
and evidence supporting that defense 
or partial defense may be refused, ex-
cept for good cause shown. 

(c) English required. The request for 
hearing, the answer to the NOVA, and 
all other papers and documentary evi-
dence must be submitted in English. 

(d) Waiver. The failure of the respond-
ent to file a request for a hearing and 
an answer within the times prescribed 
in paragraph (a) of this section con-
stitutes a waiver of the respondent’s 
right to appear and contest the allega-
tions set forth in the NOVA. If no hear-
ing is requested and no answer is pro-
vided, a final order will be signed by 
the Secretary of Commerce, or by a 
designated United States Government 
official, and will constitute final agen-
cy action in the case. 

§ 785.5 Representation. 

An individual respondent may ap-
pear, in person, or be represented by a 
duly authorized officer or employee. A 
partner may appear on behalf of a part-
nership, or a duly authorized officer or 
employee of a corporation may appear 
on behalf of the corporation. If a re-
spondent is represented by counsel, 
counsel shall be a member in good 
standing of the bar of any State, Com-
monwealth or Territory of the United 
States, or of the District of Columbia, 
or be licensed to practice law in the 
country in which counsel resides, if not 
the United States. The U.S. Govern-
ment will be represented by the Office 
of Chief Counsel. A respondent person-
ally, or through counsel or other rep-
resentative who has the power of attor-
ney to represent the respondent, shall 
file a notice of appearance with the 
ALJ, or, in cases where settlement ne-
gotiations occur before any filing with 
the ALJ, with the Office of Chief Coun-
sel. 

§ 785.6 Filing and service of papers 
other than the Notice of Violation 
and Assessment (NOVA). 

(a) Filing. All papers to be filed with 
the ALJ shall be addressed to ‘‘Addi-
tional Protocol Administrative En-
forcement Proceedings,’’ at the address 
set forth in the NOVA, or such other 
place as the ALJ may designate. Filing 
by United States certified mail, by ex-
press or equivalent parcel delivery 
service, via facsimile, or by hand deliv-
ery is acceptable. Filing from a foreign 
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country shall be by airmail, via fac-
simile, or by express or equivalent par-
cel delivery service. A copy of each 
paper filed shall be simultaneously 
served on all parties. 

(b) Service. Service shall be made by 
United States certified mail, by ex-
press or equivalent parcel delivery 
service, via facsimile, or by hand deliv-
ery of one copy of each paper to each 
party in the proceeding. Service on the 
government party in all proceedings 
shall be addressed to Office of Chief 
Counsel for Industry and Security, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., Room 
H–3839, Washington, DC 20230, or sent 
via facsimile to (202) 482–0085. Service 
on a respondent shall be to the address 
to which the NOVA was sent, or to 
such other address as the respondent 
may provide. When a party has ap-
peared by counsel or other representa-
tive, service on counsel or other rep-
resentative shall constitute service on 
that party. 

(c) Date. The date of filing or service 
is the day when the papers are depos-
ited in the mail or are delivered in per-
son, by delivery service, or by fac-
simile. Refusal by the person to be 
served, or by the person’s agent or at-
torney, of service of a document or 
other paper will be considered effective 
service of the document or other paper 
as of the date of such refusal. 

(d) Certificate of service. A certificate 
of service signed by the party making 
service, stating the date and manner of 
service, shall accompany every paper, 
other than the NOVA, filed and served 
on the parties. 

(e) Computation of time. In computing 
any period of time prescribed or al-
lowed by this part, the day of the act, 
event, or default from which the des-
ignated period of time begins to run is 
not to be included. The last day of the 
period is to be included in the com-
putation unless it is a Saturday, a Sun-
day, or a legal holiday (as defined in 
Rule 6(a) of the Federal Rules of Civil 
Procedure). In such instance, the pe-
riod runs until the end of the next day 
that is neither a Saturday, a Sunday, 
nor a legal holiday. Intermediate Sat-
urdays, Sundays, and legal holidays are 
excluded from the computation when 
the period of time prescribed or al-

lowed is 7 days or less—there is no cap 
on the period of time to which this ex-
clusion applies, whenever the period of 
time prescribed or allowed by this part 
is computed in business days, rather 
than calendar days. 

§ 785.7 Summary decision. 

The ALJ may render a summary de-
cision disposing of all or part of a pro-
ceeding on the motion of any party to 
the proceeding, provided that there is 
no genuine issue as to any material 
fact and the party is entitled to sum-
mary decision as a matter of law. 

§ 785.8 Discovery. 

(a) General. The parties are encour-
aged to engage in voluntary discovery 
regarding any matter, not privileged, 
which is relevant to the subject matter 
of the pending proceeding. The provi-
sions of the Federal Rules of Civil Pro-
cedure relating to discovery apply to 
the extent consistent with this part 
and except as otherwise provided by 
the ALJ or by waiver or agreement of 
the parties. The ALJ may make any 
order which justice requires to protect 
a party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense. These orders may in-
clude limitations on the scope, method, 
time and place of discovery, and provi-
sions for protecting the confidentiality 
of classified or otherwise sensitive in-
formation, including Confidential Busi-
ness Information (CBI) as defined by 
the Act. 

(b) Interrogatories and requests for ad-
mission or production of documents. A 
party may serve on any party interrog-
atories, requests for admission, or re-
quests for production of documents for 
inspection and copying, and a party 
may apply to the ALJ for such enforce-
ment or protective order as that party 
deems warranted with respect to such 
discovery. The service of a discovery 
request shall be made at least 30 cal-
endar days before the scheduled date of 
the hearing unless the ALJ specifies a 
shorter time period. Copies of interrog-
atories, requests for admission and re-
quests for production of documents and 
responses thereto shall be served on all 
parties and a copy of the certificate of 
service shall be filed with the ALJ at 
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least 5 business days before the sched-
uled date of the hearing. Matters of 
fact or law of which admission is re-
quested shall be deemed admitted un-
less, within a period designated in the 
request (at least 10 business days after 
service, or within such additional time 
as the ALJ may allow), the party to 
whom the request is directed serves 
upon the requesting party a sworn 
statement either denying specifically 
the matters of which admission is re-
quested or setting forth in detail the 
reasons why the party to whom the re-
quest is directed cannot either admit 
or deny such matters. 

(c) Depositions. Upon application of a 
party and for good cause shown, the 
ALJ may order the taking of the testi-
mony of any person by deposition and 
the production of specified documents 
or materials by the person at the depo-
sition. The application shall state the 
purpose of the deposition and set forth 
the facts sought to be established 
through the deposition. 

(d) Enforcement. The ALJ may order a 
party to answer designated questions, 
to produce specified documents or 
things or to take any other action in 
response to a proper discovery request. 
If a party does not comply with such an 
order, the ALJ may make a determina-
tion or enter any order in the pro-
ceeding as the ALJ deems reasonable 
and appropriate. The ALJ may strike 
related charges or defenses in whole or 
in part or may take particular facts re-
lating to the discovery request to 
which the party failed or refused to re-
spond as being established for purposes 
of the proceeding in accordance with 
the contentions of the party seeking 
discovery. In addition, enforcement by 
any district court of the United States 
in which venue is proper may be sought 
as appropriate. 

§ 785.9 Subpoenas. 
(a) Issuance. Upon the application of 

any party, supported by a satisfactory 
showing that there is substantial rea-
son to believe that the evidence would 
not otherwise be available, the ALJ 
may issue subpoenas to any person re-
quiring the attendance and testimony 
of witnesses and the production of such 
books, records or other documentary or 
physical evidence for the purpose of the 

hearing, as the ALJ deems relevant 
and material to the proceedings, and 
reasonable in scope. Witnesses shall be 
paid the same fees and mileage that are 
paid to witnesses in the courts of the 
United States. In case of contempt, 
challenge or refusal to obey a subpoena 
served upon any person pursuant to 
this paragraph, any district court of 
the United States, in which venue is 
proper, has jurisdiction to issue an 
order requiring any such person to 
comply with a subpoena. Any failure to 
obey an order of the court is punish-
able by the court as a contempt there-
of. 

(b) Service. Subpoenas issued by the 
ALJ may be served by any of the meth-
ods set forth in § 785.6(b) of the APR. 

(c) Timing. Applications for sub-
poenas must be submitted at least 10 
business days before the scheduled 
hearing or deposition, unless the ALJ 
determines, for good cause shown, that 
extraordinary circumstances warrant a 
shorter time. 

§ 785.10 Matters protected against dis-
closure. 

(a) Protective measures. The ALJ may 
limit discovery or introduction of evi-
dence or issue such protective or other 
orders as in the ALJ’s judgment may 
be needed to prevent undue disclosure 
of classified or sensitive documents or 
information. Where the ALJ deter-
mines that documents containing clas-
sified or sensitive matter must be 
made available to a party in order to 
avoid prejudice, the ALJ may direct 
the other party to prepare an unclassi-
fied and nonsensitive summary or ex-
tract of the documents. The ALJ may 
compare the extract or summary with 
the original to ensure that it is sup-
ported by the source document and 
that it omits only so much as must re-
main undisclosed. The summary or ex-
tract may be admitted as evidence in 
the record. 

(b) Arrangements for access. If the ALJ 
determines that the summary proce-
dure outlined in paragraph (a) of this 
section is unsatisfactory, and that 
classified or otherwise sensitive matter 
must form part of the record in order 
to avoid prejudice to a party, the ALJ 
may provide the parties with the op-
portunity to make arrangements that 
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permit a party or a representative to 
have access to such matter without 
compromising sensitive information. 
Such arrangements may include ob-
taining security clearances or giving 
counsel for a party access to sensitive 
information and documents subject to 
assurances against further disclosure, 
including a protective order, if nec-
essary. 

§ 785.11 Prehearing conference. 
(a) On the ALJ’s own motion, or on 

request of a party, the ALJ may direct 
the parties to participate in a pre-
hearing conference, either in person or 
by telephone, to consider: 

(1) Simplification of issues; 
(2) The necessity or desirability of 

amendments to pleadings; 
(3) Obtaining stipulations of fact and 

of documents to avoid unnecessary 
proof; or 

(4) Such other matters as may expe-
dite the disposition of the proceedings. 

(b) The ALJ may order the con-
ference proceedings to be recorded elec-
tronically or taken by a reporter, tran-
scribed and filed with the ALJ. 

(c) If a prehearing conference is im-
practicable, the ALJ may direct the 
parties to correspond with the ALJ to 
achieve the purposes of such a con-
ference. 

(d) The ALJ will prepare a summary 
of any actions agreed on or taken pur-
suant to this section. The summary 
will include any written stipulations or 
agreements made by the parties. 

§ 785.12 Hearings. 
(a) Scheduling. Upon receipt of a valid 

request for a hearing, the ALJ shall, by 
agreement with all the parties or upon 
notice to all parties of at least 30 cal-
endar days from the date of receipt of 
a request for a hearing, schedule a 
hearing. All hearings will be held in 
Washington, DC, unless the ALJ deter-
mines, for good cause shown, that an-
other location would better serve the 
interest of justice. 

(b) Hearing procedure. Hearings will 
be conducted in a fair and impartial 
manner by the ALJ. All hearings will 
be closed, unless the ALJ for good 
cause shown determines otherwise. The 
rules of evidence prevailing in courts of 
law do not apply, and all evidentiary 

material deemed by the ALJ to be rel-
evant and material to the proceeding 
and not unduly repetitious will be re-
ceived and given appropriate weight, 
except that any evidence of settlement 
which would be excluded under Rule 408 
of the Federal Rules of Evidence is not 
admissible. Witnesses will testify 
under oath or affirmation, and shall be 
subject to cross-examination. 

(c) Testimony and record. (1) A ver-
batim record of the hearing and of any 
other oral proceedings will be taken by 
reporter or by electronic recording, and 
filed with the ALJ. If any party wishes 
to obtain a written copy of the tran-
script, that party shall pay the costs of 
transcription. The parties may share 
the costs if both want a transcript. 

(2) Upon such terms as the ALJ 
deems just, the ALJ may direct that 
the testimony of any person be taken 
by deposition and may admit an affi-
davit or report as evidence, provided 
that any affidavits or reports have 
been filed and served on the parties suf-
ficiently in advance of the hearing to 
permit a party to file and serve an ob-
jection thereto on the grounds that it 
is necessary that the affiant or declar-
ant testify at the hearing and be sub-
ject to cross-examination. 

(d) Failure to appear. If a party fails 
to appear in person or by counsel at a 
scheduled hearing, the hearing may 
nevertheless proceed. The party’s fail-
ure to appear will not affect the valid-
ity of the hearing or any proceeding or 
action taken thereafter. 

§ 785.13 Procedural stipulations. 
Unless otherwise ordered and subject 

to § 785.14 of the APR, a written stipu-
lation agreed to by all parties and filed 
with the ALJ will modify the proce-
dures established by this part. 

§ 785.14 Extension of time. 
The parties may extend any applica-

ble time limitation by stipulation filed 
with the ALJ before the time limita-
tion expires, or the ALJ may, on the 
ALJ’s own initiative or upon applica-
tion by any party, either before or 
after the expiration of any applicable 
time limitation, extend the time, ex-
cept that the requirement that a hear-
ing be demanded within 15 calendar 
days, and the requirement that a final 
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agency decision be made within 60 cal-
endar days, may not be modified. 

§ 785.15 Post-hearing submissions. 
All parties shall have the oppor-

tunity to file post-hearing submissions 
that may include findings of fact and 
conclusions of law, supporting evidence 
and legal arguments, exceptions to the 
ALJ’s rulings or to the admissibility of 
evidence, and orders and settlements. 

§ 785.16 Decisions. 
(a) Recommended decision and order. 

After considering the entire record in 
the case, the ALJ will issue a rec-
ommended decision based on a prepon-
derance of the evidence. The decision 
will include findings of fact, conclu-
sions of law, and a decision based 
thereon as to whether the respondent 
has violated the Act. If the ALJ finds 
that the evidence of record is insuffi-
cient to sustain a finding that a viola-
tion has occurred with respect to one 
or more allegations, the ALJ shall 
order dismissal of the allegation(s) in 
whole or in part, as appropriate. If the 
ALJ finds that one or more violations 
have been committed, the ALJ shall 
issue an order imposing administrative 
sanctions. 

(b) Factors considered in assessing pen-
alties. In determining the amount of a 
civil penalty, the ALJ shall take into 
account the nature, circumstances, ex-
tent and gravity of the violation(s), 
and, with respect to the respondent, 
the respondent’s ability to pay the pen-
alty, the effect of a civil penalty on the 
respondent’s ability to continue to do 
business, the respondent’s history of 
prior violations, and such other mat-
ters as justice may require. 

(c) Referral of recommended decision 
and order. The ALJ shall immediately 
issue and serve the recommended deci-
sion (and order, if appropriate) to the 
Office of Chief Counsel, at the address 
in § 785.6(b) of the APR, and to the re-
spondent, by courier delivery or over-
night mail. The recommended decision 
and order will also be referred to the 
head of the designated executive agen-
cy for final decision and order. 

(d) Final decision and order. The rec-
ommended decision and order shall be-
come the final agency decision and 
order unless, within 60 calendar days, 

the Secretary of Commerce, or a des-
ignated United States Government offi-
cial, modifies or vacates it, or unless 
an appeal has been filed pursuant to 
paragraph (e) of this section. 

(e) Appeals. The respondent may ap-
peal the final agency decision within 30 
calendar days after the date of certifi-
cation. Petitions for appeal may be 
filed in the Court of Appeals for the 
District of Columbia Circuit or in the 
Court of Appeals for the district in 
which the violation occurred. 

§ 785.17 Settlement. 

(a) Settlements before issuance of a 
NOVA. When the parties have agreed to 
a settlement of the case prior to 
issuance of a NOVA, a settlement pro-
posal consisting of a settlement agree-
ment and order will be submitted to 
the Assistant Secretary for Export En-
forcement for approval and signature. 
If the Assistant Secretary does not ap-
prove the proposal, he/she will notify 
the parties and the case will proceed as 
though no settlement proposal has 
been made. If the Assistant Secretary 
approves the proposal, he/she will issue 
an appropriate order, and no action 
will be required by the ALJ. 

(b) Settlements following issuance of a 
NOVA. The parties may enter into set-
tlement negotiations at any time dur-
ing the time a case is pending before 
the ALJ. If necessary, the parties may 
extend applicable time limitations or 
otherwise request that the ALJ stay 
the proceedings while settlement nego-
tiations continue. When the parties 
have agreed to a settlement of the 
case, the Office of Chief Counsel will 
recommend the settlement to the As-
sistant Secretary for Export Enforce-
ment, forwarding a proposed settle-
ment agreement and order, which the 
Assistant Secretary will approve and 
sign. If a NOVA has been filed, the Of-
fice of Chief Counsel will send a copy of 
the settlement proposal to the ALJ. 

(c) Settlement scope. Any respondent 
who agrees to an order imposing any 
administrative sanction does so solely 
for the purpose of resolving the claims 
in the administrative enforcement pro-
ceeding brought under this Part. The 
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government officials involved have nei-
ther the authority nor the responsi-
bility for initiating, conducting, set-
tling, or otherwise disposing of crimi-
nal proceedings. That authority and re-
sponsibility are vested in the Attorney 
General and the Department of Justice. 

(d) Finality. Cases that are settled 
may not be reopened or appealed, ab-
sent a showing of good cause. Appeals 
and requests to reopen settled cases 
must be submitted to the Assistant 
Secretary for Export Enforcement 
within 30 calendar days of the execu-
tion of a settlement agreement. 

§ 785.18 Record for decision. 
(a) The record. The transcript of hear-

ings, exhibits, rulings, orders, all pa-
pers and requests filed in the pro-
ceedings, and, for purposes of any ap-
peal under § 785.16 of the APR, the deci-
sion of the ALJ and such submissions 
as are provided for under § 785.16 of the 
APR will constitute the record and the 
exclusive basis for decision. When a 
case is settled, the record will consist 
of any and all of the foregoing, as well 
as the NOVA or draft NOVA, settle-
ment agreement, and order. 

(b) Restricted access. On the ALJ’s 
own motion, or on the motion of any 
party, the ALJ may direct that there 
be a restricted access portion of the 
record for any material in the record to 
which public access is restricted by law 
or by the terms of a protective order 
entered in the proceedings. A party 
seeking to restrict access to any por-
tion of the record is responsible, prior 
to the close of the proceeding, for sub-
mitting a version of the document(s) 
proposed for public availability that 
reflects the requested deletion. The re-
stricted access portion of the record 
will be placed in a separate file and the 
file will be clearly marked to avoid im-
proper disclosure and to identify it as a 
portion of the official record in the 
proceedings. The ALJ may act at any 
time to permit material that becomes 
declassified or unrestricted through 
passage of time to be transferred to the 
unrestricted access portion of the 
record. 

(c) Availability of documents—(1) 
Scope. All NOVAs and draft NOVAs, an-
swers, settlement agreements, deci-
sions and orders disposing of a case will 

be displayed on the BIS Freedom of In-
formation Act (FOIA) Web site, at 
http://www.bis.doc.gov/foia, which is 
maintained by the Office of Adminis-
tration, Bureau of Industry and Secu-
rity, U.S. Department of Commerce. 
The Office of Administration does not 
maintain a separate inspection facil-
ity. The complete record for decision, 
as defined in paragraphs (a) and (b) of 
this section will be made available on 
request. 

(2) Timing. The record for decision 
will be available only after the final 
administrative disposition of a case. 
Parties may seek to restrict access to 
any portion of the record under para-
graph (b) of this section. 

§ 785.19 Payment of final assessment. 

(a) Time for payment. Full payment of 
the civil penalty must be made within 
30 days of the effective date of the 
order or within such longer period of 
time as may be specified in the order. 
Payment shall be made in the manner 
specified in the NOVA. 

(b) Enforcement of order. The govern-
ment party may, through the Attorney 
General, file suit in an appropriate dis-
trict court if necessary to enforce com-
pliance with a final order issued under 
the APR. This suit will include a claim 
for interest at current prevailing rates 
from the date of expiration of the 60- 
day period referred to in § 785.16(d), or 
the date of the final order, as appro-
priate. 

(c) Offsets. The amount of any civil 
penalty imposed by a final order may 
be deducted from any sum(s) owed by 
the United States to a respondent. 

§ 785.20 Reporting a violation. 

If a person learns that a violation of 
the Additional Protocol, the Act, or 
the APR has occurred or may occur, 
that person may notify: Office of Ex-
port Enforcement, Bureau of Industry 
and Security, U.S. Department of Com-
merce, 14th Street and Constitution 
Avenue, NW., Room H–4520, Wash-
ington, DC 20230; Tel: (202) 482–1208; 
Facsimile: (202) 482–0964. 
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