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drafting a clause or provision including pro-
hibited terms or language in the course of 
negotiating an agreement to refuse to do 
business, including a letter of credit. See 
‘‘passive’’ agreements to refuse to do business 
in paragraph (d)(2)(i)(G) of this supplement. 

(e) Determination of Scope of Denial or Exclu-
sion Order. In deciding whether and what 
scope of denial or exclusion order is appro-
priate, the following factors are particularly 
relevant: The presence of mitigating or ag-
gravating factors of great weight; the degree 
of seriousness involved; the extent to which 
senior management participated in or was 
aware of the conduct in question; the num-
ber of violations; the existence and serious-
ness of prior violations; the likelihood of fu-
ture violations (taking into account relevant 
efforts to comply with the antiboycott provi-
sions); and whether a civil monetary penalty 
can be expected to have a sufficient deter-
rent effect. 

(f) How BIS Makes Suspension and Deferral 
Decisions—(1) Civil Penalties. In appropriate 
cases, payment of a civil monetary penalty 
may be deferred or suspended. See 
§ 764.3(a)(1)(iii) of the EAR. In determining 
whether suspension or deferral is appro-
priate, BIS may consider, for example, 
whether the party has demonstrated a lim-
ited ability to pay a penalty that would be 
appropriate for such violations, so that sus-
pended or deferred payment can be expected 
to have sufficient deterrent value, and 
whether, in light of all the circumstances, 
such suspension or deferral is necessary to 
make the impact of the penalty consistent 
with the impact of BIS penalties on other 
parties who committed similar violations. 

(2) Denial of Export Privileges and Exclusion 
from Practice. In deciding whether a denial or 
exclusion order should be suspended, BIS 
may consider, for example, the adverse eco-
nomic consequences of the order on the 
party, its employees, and other persons, as 
well as on the national interest in maintain-
ing or promoting the competitiveness of U.S. 
businesses. An otherwise appropriate denial 
or exclusion order will be suspended on the 
basis of adverse economic consequences only 
if it is found that future violations of the 
antiboycott provisions are unlikely and if 
there are adequate measures (usually a sub-
stantial civil monetary penalty) to achieve 
the necessary deterrent effect. 

[72 FR 39006, July 17, 2007] 
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AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 3 
CFR, 2001 Comp., p. 783; Notice of August 12, 
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SOURCE: 61 FR 12915, Mar. 25, 1996, unless 
otherwise noted. 

§ 768.1 Introduction. 
In this part, references to the Export 

Administration Regulations (EAR) are 
references to 15 CFR chapter VII, sub-
chapter C. 

(a) Authority. Pursuant to sections 
5(f) and 5(h) of the Export Administra-
tion Act (EAA), the Under Secretary of 
Commerce for Export Administration 
directs the Bureau of Industry and Se-
curity (BIS) in gathering and analyzing 
all the evidence necessary for the Sec-
retary to determine foreign avail-
ability. 

(b) Scope. This part applies only to 
the extent that items are controlled for 
national security purposes. This part 
does not apply to encryption items 
that were formerly controlled on the 
U.S. Munitions List and that were 
transferred to the Commerce Control 
List consistent with E.O. 13026 of No-
vember 15, 1996 (61 FR 58767) and pursu-
ant to the Presidential Memorandum 
of that date, which shall not be subject 
to any mandatory foreign availability 
review procedures. 

(c) Types of programs. There are two 
general programs of foreign avail-
ability: 

(1) Foreign availability to controlled 
countries. In this category are denied li-
cense assessments (see §§ 768.4(b) and 
768.7 of this part) and decontrol assess-
ments (see §§ 768.4(c) and 768.7 of this 
part). 
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(2) Foreign availability to non-con-
trolled countries. In this category are 
denied license assessments, decontrol 
assessments, and evaluations of eligi-
bility for expedited licensing (see § 768.8 
of this part). 

(d) Definitions. The following are defi-
nitions of terms used in this part 768: 

Allegation. See foreign availability 
submission. 

Assessment. An evidentiary analysis 
that BIS conducts concerning the for-
eign availability of a given item based 
on the assessment criteria, data gath-
ered by BIS, and the data and rec-
ommendations submitted by the De-
partments of Defense and State and 
other relevant departments and agen-
cies, TAC committees, and industry. 

Assessment criteria. Statutorily estab-
lished criteria that must be assessed 
for the Secretary to make a determina-
tion with respect to foreign avail-
ability. They are, available-in-fact, 
from a non-U.S. source, in sufficient 
quantity so as to render the control in-
effective, and of comparable quality. 
(See § 768.6 of this part). 

Available-in-fact. An item is avail-
able-in-fact to a country if it is pro-
duced within the country or if it may 
be obtained by that country from a 
third country. Ordinarily, items will 
not be considered available-in-fact to 
non-controlled countries if the items 
are available only under a validated 
national security license or a com-
parable authorization from a country 
that maintains export controls on such 
items cooperatively with the United 
States. 

Claimant. Any party who makes a for-
eign availability submission, excluding 
TACs. 

Comparable quality. An item is of 
comparable quality to an item con-
trolled under the EAR if it possesses 
the characteristics specified in the 
Commerce Control List (CCL) for that 
item and is alike in key characteristics 
that include, but are not limited to: (1) 
Function; (2) technological approach; 
(3) performance thresholds; (4) main-
tainability and service life; and (5) any 
other attribute relevant to the purpose 
for which the control was placed on the 
item. 

Controlled countries. Albania, Arme-
nia, Azerbaijan, Belarus, Bulgaria, 

Cambodia, Cuba, Estonia, Georgia, 
Kazakhstan, Kyrgyzstan, Laos, Latvia, 
Lithuania, Moldova, Mongolia, North 
Korea, Romania, Russia, Tajikistan, 
Turkmenistan, Ukraine, Uzbekistan, 
Vietnam and the People’s Republic of 
China. 

Decontrol. Removal of license require-
ments under the EAR. 

Decontrol assessment. An assessment 
of the foreign availability of an item to 
a country or countries for purposes of 
determining whether decontrol is war-
ranted. Such assessments may be con-
ducted after BIS receives a foreign 
availability submission or a TAC cer-
tification, or by the Secretary’s own 
initiative. 

Denied license assessment. A foreign 
availability assessment conducted as a 
result of a claimant’s allegation of for-
eign availability for an item (or items) 
that BIS has denied or has issued a let-
ter of intent to deny a license. If the 
Secretary determines that foreign 
availability exists, BIS’s approval of a 
license will be limited to the items, 
countries, and quantities in the allega-
tion. 

Determination. The Secretary’s deci-
sion that foreign availability within 
the meaning of the EAA does or does 
not exist. (See § 768.7 of this part). 

Expedited licensing procedure eligibility 
evaluation. An evaluation that BIS ini-
tiates for the purpose of determining 
whether an item is eligible for the ex-
pedited licensing procedure. (See § 768.8 
of this part). 

Expedited licensing procedures. Under 
expedited licensing procedures, BIS re-
views and processes a license applica-
tion for the export of an eligible item 
to a non-controlled country within 
statutory time limits. Licenses are 
deemed approved unless BIS denies 
within the statutory time limits (See 
§ 768.8 of this part). 

Foreign availability submission (FAS). 
An allegation of foreign availability a 
claimant makes, supported by reason-
able evidence, and submits to BIS. (See 
§ 768.5 of this part). 

Item. Any commodity, software, or 
technology. 

Items eligible for non-controlled country 
expedited licensing procedures. The items 
described in supplement No. 2 to this 
part 768 are eligible for the expedited 
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license procedures (See § 768.8 of this 
part). 

National Security Override (NSO). A 
Presidential decision to maintain ex-
port controls on an item notwith-
standing its foreign availability as de-
termined under the EAA. The Presi-
dent’s decision is based on his/her de-
termination that the absence of the 
controls would prove detrimental to 
the national security of the United 
States. Once the President makes such 
a decision, the President must actively 
pursue negotiations to eliminate for-
eign availability with the governments 
of the sources of foreign availability. 
(See § 768.7 of this part). 

Non-controlled countries. Any country 
not defined as a controlled country by 
this section. 

Non-U.S. source/foreign source. A per-
son located outside the jurisdiction of 
the United States (as defined in part 
772 of the EAR). 

Reasonable evidence. Relevant infor-
mation that is credible. 

Reliable evidence. Relevant informa-
tion that is credible and dependable. 

Secretary. As used in this part, the 
Secretary refers to the Secretary of 
Commerce or his/her designee. 

Similar quality. An item is of similar 
quality to an item that is controlled 
under the EAR if it is substantially 
alike in key characteristics that may 
include, but are not limited to: (1) 
Function; (2) technological approach; 
(3) performance thresholds; (4) main-
tainability and service life; and (5) any 
other attribute relevant to the purpose 
for which the control was placed on the 
item. 

Sufficient quantity. The amount of an 
item that would render the U.S. export 
control, or the denial of the license in 
question, ineffective in achieving its 
purpose. For a controlled country, it is 
the quantity that meets the military 
needs of that country so that U.S. ex-
ports of the item to that country would 
not make a significant contribution to 
its military potential. 

Technical Advisory Committee (TAC). A 
Committee created under section 5(h) 
of the EAA that advises and assists the 
Secretary of Commerce, the Secretary 
of Defense, and any other department, 
agency, or official of the Government 
of the United States to which the 

President delegates authority under 
the EAA on export control matters re-
lated to specific areas of controlled 
items. 

TAC certification. A statement that a 
TAC submits to BIS, supported by rea-
sonable evidence, documented as in a 
FAS, that foreign availability to a con-
trolled country exists for an item that 
falls within the TAC’s area of technical 
expertise. 

[61 FR 12915, Mar. 25, 1996, as amended at 61 
FR 68585, Dec. 30, 1996; 62 FR 25469, May 9, 
1997] 

§ 768.2 Foreign availability described. 

(a) Foreign availability. Foreign avail-
ability exists when the Secretary de-
termines that an item is comparable in 
quality to an item subject to U.S. na-
tional security export controls, and is 
available-in-fact to a country, from a 
non-U.S. source, in sufficient quan-
tities to render the U.S. export control 
of that item or the denial of a license 
ineffective. For a controlled country, 
such control or denial is ‘‘ineffective’’ 
when maintaining such control or de-
nying a specific license would not re-
strict the availability of items that 
would make a significant contribution 
to the military potential of the con-
trolled country or combination of 
countries detrimental to the national 
security of the United States (see sec-
tions 5(a) and 3(2)(A) of the EAA.) 

(b) Types of foreign availability. There 
are two types of foreign availability: 

(1) Foreign availability to a con-
trolled country; and 

(2) Foreign availability to a non-con-
trolled country. 

(NOTE TO PARAGRAPH (b) OF THIS SECTION: 
See § 768.7 of this part for delineation of the 
foreign availability assessment procedures, 
and § 768.6 of this part for the criteria used in 
determining foreign availability) 

§ 768.3 Foreign availability assess-
ment. 

(a) Foreign availability assessment. A 
foreign availability assessment is an 
evidentiary analysis that BIS conducts 
to assess the foreign availability of a 
given item according to the assessment 
criteria, based on data submitted by a 
claimant, the data gathered by BIS, 
and the data and recommendations 
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