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docket the matter for hearing. Written 
notice of the referral will promptly be 
given to the licensee or permittee, with 
the name and address of the attorney 
representing the Administrator in the 
proceedings (the agency representa-
tive). Thereafter, all pleading and 
other documents must be filed directly 
with the Department of Commerce Of-
fice of Administrative Law Judges, and 
a copy must be served on the opposing 
party (respondent or agency represent-
ative). 

(2) Except as provided in this section, 
the hearing and appeal procedures in 15 
CFR part 904, subpart C apply to any 
hearing held under this section. 

(3) If the proposed sanction is the re-
sult of a correctable deficiency, the 
hearing will proceed concurrently with 
any attempt to correct the deficiency 
unless the parties agree otherwise or 
the Administrative Law Judge orders 
differently. 

(4) As soon as practicable, but nor-
mally not later than 90 days after the 
conclusion of the formal hearing, the 
judge will file with the Administrator a 
recommended decision prepared in ac-
cordance with § 971.901(h)(2). 

(5) The Administrator will issue a 
final decision in accordance with 
§ 971.901(h)(3). The decision will be a 
final order of the Administrator. 

(6) The Administrator will serve no-
tice of the final decision on the li-
censee or permittee in the manner de-
scribed by paragraph (d)(3) of this sec-
tion. 

§ 971.1004 Remission or mitigation of 
forfeitures. 

(a) Authorized enforcement officers 
are empowered by section 304 of the 
Act to seize any vessel (together with 
its gear, furniture, appurtenances, 
stores, and cargo) which reasonably ap-
pears to have been used in violation of 
the Act, if necessary to prevent evasion 
of the enforcement of this Act, or of 
any regulation, order or license or per-
mit issued pursuant to the Act. En-
forcement agents may also seize ille-
gally recovered or processed hard min-
eral resources, as well as other evi-
dence related to a violation. Section 
306 of the Act provides for the judicial 
forfeiture of vessels and hard mineral 
resources. 

(b) Subpart F of 15 CFR part 904 gov-
erns procedures regarding seized prop-
erty that is subject to forfeiture or has 
been forfeited under the Act, including 
the remission or mitigation of forfeit-
ures. 

(c) Unless otherwise directed in a no-
tice concerning the seized property, a 
petition for relief from forfeiture under 
the Act and pursuant to 15 CFR 
904.506(b) shall be addressed to the Ad-
ministrator and filed with the Ocean 
Minerals and Energy Division at the 
address specified in § 971.200(b). 

§ 971.1005 Observers. 
(a) Purpose of observers. Each licensee 

and permittee shall allow, at such 
times and to such extent as the Admin-
istrator deems reasonable and nec-
essary, an observer (as used in this sec-
tion, the term ‘‘observer’’ means ‘‘one or 
more observers’’) duly authorized by 
the Administrator to board and accom-
pany any vessel used by the licensee or 
permittee in exploration or commer-
cial recovery activities (hereafter re-
ferred to in this section as a ‘‘vessel’’), 
for the purpose of observing, evalu-
ating and reporting on: 

(1) The effectiveness of the terms, 
conditions, and restrictions of the li-
cense or permit; 

(2) Compliance with the Act, regula-
tions and orders issued under the Act, 
and the license or permit terms, condi-
tions, and restrictions; and 

(3) The environmental and other ef-
fects of the licensee’s or permittee’s 
activities under the license or permit. 

(b) Notice to licensee or permittee. (1) If 
the Administrator plans to place an ob-
server aboard a vessel, the Adminis-
trator will so notify the affected li-
censee or permittee. 

(2) The Administrator normally will 
issue any such notice as far in advance 
of placement of the observer as is prac-
ticable. 

(3) Contents of notice. The notice 
given by the Administrator will in-
clude, among other things: 

(i) The name of the observer, if 
known at the time notice is issued; 

(ii) The length of time which the ob-
server likely will be aboard the vessel; 

(iii) Information concerning activi-
ties the observer is likely to conduct, 
such as: 
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(A) Identification of special activities 
that the observer will monitor; 

(B) Planned tests of equipment used 
for monitoring; 

(C) Activities of the observer that are 
likely to require assistance from the 
vessel’s personnel or crew or use of the 
vessel’s equipment; and 

(D) Planned tests of alternative oper-
ating procedures or technologies for 
mitigation of environmental effects. 

(iv) Information concerning the 
equipment that will be brought aboard 
the vessel, such as a description of the 
monitoring equipment, and any special 
requirements concerning the handling, 
storage, location or operation of, or the 
power supply for, the equipment. 

(c) Initial monitoring period. The Ad-
ministrator shall require the place-
ment of an observer on each permit-
tee’s mining vessel(s) at least once dur-
ing the initial year of the permittee’s 
commercial recovery activities. 

(d) Licensee’s and permittee’s respon-
sibilities for observer placement. (1) Upon 
request by the Administrator, a li-
censee or permittee shall facilitate ob-
server placement by promptly noti-
fying the Administrator regarding the 
timing of planned system tests and the 
departure date of the next voyage, or, 
if the vessel is at sea, suggesting a 
time and method for transporting the 
observer to the vessel. 

(2) In addition, the licensee or per-
mittee shall notify NOAA of the date of 
departure of planned cruises 60 days in 
advance of ship departure from port for 
purposes of NOAA’s determination of 
whether to place Federal observers on-
board. If cruise plans are changed by 
more than 30 days from the date stated 
by the exploration or commercial re-
covery plan, the licensee or permittee 
shall notify NOAA as soon as such 
changes are made, or 90 days prior to 
the previously scheduled departure. 

(e) Duties of licensee, permittee, owner 
or operator. Each licensee, permittee, 
owner or operator of a vessel aboard 
which an observer is assigned shall: 

(1) Allow the observer access to and 
use of the vessel’s communications 
equipment and personnel when the ob-
server deems such access necessary for 
the transmission and receipt of mes-
sages; 

(2) Allow the observer access to and 
use of the vessel’s navigation equip-
ment and personnel when the observer 
deems such access necessary to deter-
mine the vessel’s location; 

(3) Provide all other reasonable co-
operation and assistance to enable the 
observer to carry out the observer’s du-
ties; and 

(4) Provide temporary accommoda-
tions and food to the observer aboard 
the vessel which are equivalent to 
those provided to officers of the vessel. 

(f) Reasonableness of observer activities. 
(1) To the maximum extent prac-
ticable, observation duties will be 
planned and carried out in a manner 
that minimizes interference with the 
licensee’s or permittee’s activities 
under the license or permit. 

(2) The Administrator will assure 
that equipment brought aboard a ves-
sel by the observer is reasonable as to 
size, weight, and electric power and 
storage requirements, taking into con-
sideration the necessity of the equip-
ment for carrying out the observer’s 
functions. 

(3) The observer will have no author-
ity over the operation of the vessel or 
its activities, or the officers, crew, or 
personnel of the vessel. The observer 
will comply with all rules and regula-
tions issued by the licensee or per-
mittee, and all orders of the Master or 
senior operations official, with respect 
to ensuring safe operation of the vessel 
and the safety of its personnel. 

(g) Non-interference with observer. Li-
censees, permittees and other persons 
are reminded that the Act (see, for ex-
ample, sections 301(3) and 301(4)) makes 
it unlawful for any person subject to 
section 301 of the Act to interfere with 
any observer in the performance of the 
observer’s duties. 

(h) Confidentiality of information. 
NOAA recognizes the possibility that 
an observer, in performing observer 
functions, will record information 
which the licensee or permittee con-
siders to be proprietary. NOAA intends 
to protect such information consistent 
with applicable law. The Administrator 
may in appropriate cases provide the 
licensee or permittee an opportunity: 

(1) To review those parts of the ob-
server’s report which may contain pro-
prietary information; and 
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(2) To request confidential treatment 
of such information under § 971.802. 

§ 971.1006 Proprietary enforcement in-
formation. 

(a) Proprietary and privileged infor-
mation seized or maintained under 
Title III of the Act concerning a person 
or vessel engaged in commercial recov-
ery will not be made available for gen-
eral or public use or inspection. 

(b) Although presentation of evidence 
in a proceeding under this subpart is 
not deemed general or public use of in-
formation, the Administrator will, con-
sistent with due process, move to have 
records sealed, under 15 CFR part 904 
subpart C, or other applicable provi-
sions of law, in any administrative or 
judicial proceeding where the use of 
proprietary or privileged information 
is required to serve the purpose of the 
Act. 

§ 971.1007 Advance notice of civil ac-
tions. 

(a) Actions against alleged violators. (1) 
No civil action may be filed in a United 
States District Court under section 117 
of the Act against any person for al-
leged violation of the Act, or any regu-
lation, or license or permit term, con-
dition, or restriction issued under the 
Act, until 60 days after the Adminis-
trator and any alleged violator receive 

written and dated notice of alleged vio-
lation. 

(2) The notice shall contain: 
(i) A concise statement of the facts 

believed to show a violation; 
(ii) A specific reference to the provi-

sions of the Act, regulation or license 
or permit allegedly violated; and 

(iii) Any documentary or other evi-
dence of the alleged violation. 

(b) Action against the Administrator. (1) 
No civil action may be filed in a United 
States District Court under section 117 
of the Act against the Administrator 
for an alleged failure to perform any 
act or duty under the Act which is not 
discretionary until 60 days after re-
ceipt by the Administrator of a written 
and dated notice of intent to file the 
action. 

(2) The notice shall contain: 
(i) A specific reference to the provi-

sions of the Act, regulation or permit 
believed to require the Administrator 
to perform a nondiscretionary act or 
duty; 

(ii) A precise description of the non-
discretionary act or duty believed to be 
required by such provision; 

(iii) A concise statement of the facts 
believed to show a failure to perform 
the act or duty; and 

(iv) Any documentary or other evi-
dence of the alleged failure to perform 
the act or duty. 
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