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(1) Statements of fact signed and 
sworn to by persons having knowledge 
of those facts; 

(2) Documents filed as part of the 
proof of the alleged facts (which shall 
be duly authenticated under oath or 
otherwise in a manner that would 
render them admissible in evidence at 
an oral hearing under the rules in this 
part); and 

(3) Briefs containing argument to 
sustain the contentions of the party 
submitting the statement. 

(f) Verification. The facts asserted in 
any statement filed under shortened 
procedure must be sworn to by persons 
having knowledge thereof and, except 
under unusual circumstances, the per-
sons should be those who would appear 
as witnesses to substantiate the facts 
asserted should a full oral hearing be-
come necessary. 

(g) Hearings—(1) Request for cross-ex-
amination or other hearings. If cross-ex-
amination is desired of any witness 
whose affidavit or other verified state-
ment has been submitted, the name of 
the witness and the subject matter of 
the desired cross-examination shall be 
stated at the end of the answering 
statement or statement in reply as the 
case may be. Oral hearings under other 
circumstances may also be requested 
but will be granted only under excep-
tional circumstances. Any request filed 
under this subparagraph shall include a 
justification of the need for oral hear-
ing. 

(2) Hearings issues limited. The order 
setting the proceeding for oral hearing, 
if hearing is found necessary, will 
specify the matters upon which the 
parties are not in agreement and con-
cerning which oral evidence is to be in-
troduced. Unless material facts are in 
dispute, oral hearing will not be held. 

(h) Subsequent procedure. Post-hear-
ing procedures shall be the same as 
those in proceedings in which the 
shortened procedures have not been fol-
lowed. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995; 64 FR 30903, June 9, 
1999] 

§ 10.93 Obtaining default order. 
When a respondent has failed to (a) 

file an answer as provided in § 10.23 of 
these rules or (b) failed to appear or 

file a notice of appearance as provided 
in § 10.62 of these rules or (c) failed to 
file a statement under the shortened 
procedures as provided in § 10.92 of 
these rules, the Division of Enforce-
ment may move the Administrative 
Law Judge to enter findings and con-
clusions and a default order against 
that respondent based upon the mat-
ters set forth in the complaint, which 
shall be deemed to be true for purposes 
of this determination. 

§ 10.94 Setting aside of default. 

In order to prevent injustice and on 
such conditions as may be appropriate, 
(a) the Commission may at any time 
set aside a default order obtained under 
§ 10.93; and (b) the Administrative Law 
Judge may set aside a default order ob-
tained under § 10.93 at any time prior to 
filing of his initial decision in a pro-
ceeding in which there are remaining 
respondents. Any motion to set aside a 
default shall be made within a reason-
able time, and shall state the reasons 
for the failure to file or appear and 
specify the nature of the proposed de-
fense in the proceeding. 

Subpart H—Appeals to the 
Commission; Settlements 

§ 10.101 Interlocutory appeals. 

Interlocutory review by the Commis-
sion of a ruling on a motion by an Ad-
ministrative Law Judge may be sought 
in accordance with the following proce-
dures: 

(a) Scope of review. The Commission 
will not review a ruling of the Adminis-
trative Law Judge prior to the Com-
mission’s consideration of the entire 
proceeding in the absence of extraor-
dinary circumstances. An interlocu-
tory appeal may be permitted, in the 
discretion of the Commission, under 
the following circumstances: 

(1) Appeal from an adverse ruling 
pursuant to § 10.8(b) on a motion to dis-
qualify an Administrative Law Judge; 

(2) Appeal from a ruling pursuant to 
§ 10.11(b) suspending an attorney from 
participation in a particular pro-
ceeding. 

(3) Appeal from a ruling pursuant to 
§§ 10.33 and 10.34 denying intervention 
or limited participation; 

VerDate Mar<15>2010 15:51 Apr 25, 2011 Jkt 223054 PO 00000 Frm 00302 Fmt 8010 Sfmt 8010 Q:\17\X17\223054.TXT ofr150 PsN: PC150



293 

Commodity Futures Trading Commission § 10.102 

(4) Appeal from a ruling pursuant to 
§ 10.68(b) requiring the appearance of an 
officer or employee of the Commission 
or another government agency or the 
production of Commission records; 

(5) Upon a determination by the Ad-
ministrative Law Judge, certified to 
the Commission either in writing or on 
the record, that 

(i) A ruling sought to be appealed in-
volves a controlling question of law or 
policy; 

(ii) An immediate appeal may mate-
rially advance the ultimate resolution 
of the issues in the proceeding; and 

(iii) Subsequent reversal of the ruling 
would cause unnecessary delay or ex-
pense to the parties. 

(b) Procedure to obtain interlocutory re-
view—(1) In general. An application for 
interlocutory review may be filed with-
in five days after notice of the Admin-
istrative Law Judge’s ruling on a mat-
ter described in paragraphs (a)(1), 
(a)(2), (a)(3) or (a)(4) of this section, ex-
cept if a request for certification under 
paragraph (a)(5) of this section has 
been filed with the Administrative Law 
Judge within five days after notice of 
the Administrative Law Judge’s ruling 
on the matter. If a request for certifi-
cation has been filed, an Application 
for interlocutory review under para-
graphs (a)(1) through (a)(5) of this sec-
tion may be filed within five days after 
notification of the Administrative Law 
Judge’s ruling on such request. 

(2) An application for review shall: 
(i) Designate the ruling or part there-

of from which appeal is being taken; 
(ii) Present the points of fact and law 

relied upon in support of the position 
taken; and 

(iii) Not exceed 15 pages. 
(3) Any party that opposes the appli-

cation may file a response, not to ex-
ceed 15 pages, within five days after 
service of the application. 

(4) The Commission will determine 
whether to grant a review based upon 
the application for review and the re-
sponse thereto, without oral argument 
or further written presentation, unless 
the Commission shall otherwise direct. 

(c) Proceedings not stayed. The filing 
of an application for review and the 
grant of review shall not stay pro-
ceedings before an Administrative Law 
Judge unless the Administrative Law 

Judge or the Commission shall so 
order. The Commission will not con-
sider a motion for a stay unless the 
motion shall have first been made to 
the Administrative Law Judge and de-
nied. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55794, Oct. 19, 1998; 64 FR 30903, June 9, 
1999] 

§ 10.102 Review of initial decisions. 
(a) Notice of appeal—(1) In general. 

Any party to a proceeding may appeal 
to the Commission an initial decision 
or a dismissal or other final disposition 
of the proceeding by the Administra-
tive Law Judge as to any party. The 
appeal shall be initiated by serving and 
filing with the Proceedings Clerk a no-
tice of appeal within 15 days after serv-
ice of the initial decision or other 
order terminating the proceeding; 
where service of the initial decision or 
other order terminating the proceeding 
is effected by mail or commercial car-
rier, the time within which the party 
served may file a notice of appeal shall 
be increased by 3 days. 

(2) Cross appeals. If a timely notice of 
appeal is filed by one party, any other 
party may file a notice of appeal with-
in 15 days after service of the first no-
tice or within 15 days after service of 
the initial decision or other order ter-
minating the proceeding, whichever is 
later. 

(3) Confirmation of filing. The Pro-
ceedings Clerk shall confirm the filing 
of a notice of appeal by mailing a copy 
thereof to each other party. 

(b) Briefs: Time for filing. The appeal 
shall be perfected through the filing of 
an appeal brief. 

(1) Appeal brief. The appeal brief shall 
be filed within 30 days after filing of 
the notice of appeal. 

(2) Answering brief. Within 30 days 
after service of the appeal brief upon 
any other party that party may file an 
answering brief. 

(3) Reply brief. Within 14 days after 
service of an answering brief, the party 
that filed the first brief may file a 
reply brief. 

(4) No further briefs shall be per-
mitted, unless so ordered by the Com-
mission on its own motion. 

(5) Cross appeals. In the event that 
any party files a notice of cross appeal 
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pursuant to paragraph (a)(2) of this sec-
tion, the Commission shall, to the ex-
tent practicable, adjust the briefing 
schedule and any page limitations oth-
erwise applicable under this section so 
as to accommodate consolidated brief-
ing by the parties. 
If the appeal brief is not filed within 
the time specified the opposing party 
may move for dismissal of the appeal. 

(c) Briefs: Number of copies. An origi-
nal and 10 copies of all briefs submitted 
under this section shall be filed with 
the Proceedings Clerk. 

(d) Briefs: Content and form. (1) The 
appeal brief should include, in the 
order indicated: 

(i) A statement of the issues pre-
sented for review. 

(ii) A statement of the case. The 
statement shall first indicate briefly 
the nature of the case. There shall fol-
low a statement of the facts relevant 
to the issues presented for review, with 
appropriate references to the record. 

(iii) An argument. The argument 
may be preceded by a summary. The 
argument shall contain the conten-
tions of the party to the appeal with 
respect to the issues presented, and the 
reasons therefor, and citations to sup-
porting authorities, statutes and parts 
of the record. 

(iv) A conclusion stating the precise 
relief sought. 

(2) The answering brief generally 
shall follow the same style as pre-
scribed for the appeal brief but may 
omit a statement of the issues or of the 
case if the party does not dispute the 
issues and statement of the case con-
tained in the appeal brief. Any reply 
brief shall be confined to matters 
raised in the answering brief and shall 
be limited to 15 pages in length. 

(3) Any matter not briefed shall be 
deemed waived, and may not be argued 
before the Commission. 

(e) Appendix to briefs—(1) Designation 
of contents of appendix. At the time an 
appellant serves and files its appeal 
brief, it shall also serve and file a des-
ignation of those specific parts of the 
record to which it wishes to direct the 
particular attention of the Commission 
and that it wishes to have included in 
the appendix, including, but not nec-
essarily limited to, particular pages of 
the transcript and portions of exhibits 

filed in the proceeding. The designa-
tion shall be set forth in a document 
wholly separate and apart from the 
brief, shall enumerate those specific 
parts of the record that the appellant 
wishes to have included in the appendix 
and shall not incorporate by reference 
citations to the record contained in its 
brief or in any other document. If an 
appellee deems it necessary to direct 
the particular attention of the Com-
mission to specific parts of the record 
not designated by any appellant, it 
shall serve and file with its answering 
brief a designation of additional por-
tions of the record for inclusion in the 
appendix. Any reply brief filed by the 
appellant may, if necessary, supple-
ment the appellant’s previous designa-
tion. In designating parts of the record 
for inclusion in the appendix, the prin-
cipal parts of the record relied upon 
should be designated, but the parties 
shall have regard to the fact that the 
entire record is always available to the 
Commission for reference and examina-
tions and shall not engage in unneces-
sary designation. The fact that a part 
of the record is not included in an ap-
pendix shall not prevent any party or 
the Commission from relying thereon. 

(2) Preparation of the appendix. Within 
15 days after the last answering brief or 
reply brief of a party was due to be 
filed, the Office of Proceedings shall 
prepare an appendix to the briefs which 
will contain a list of the relevant dock-
et entries filed in the proceedings be-
fore the Administrative Law Judge, the 
initial decision and order of the Ad-
ministrative Law Judge, the pleadings 
filed on behalf of the parties who are 
participating in the appeal and such 
other parts of the record designated by 
the parties to the appeal in accordance 
with the procedures set forth in para-
graph (e)(1) of this section. The Pro-
ceedings Clerk shall cause one copy of 
the appendix to be served on each of 
the parties to the appeal and shall 
cause ten copies of the appendix to be 
placed in the docket of the proceeding 
for the use of the Commission. 

(3) Objections to appendix. Any party 
who believes that an error or omission 
has been made in the preparation of 
the appendix or that the appendix is 
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misleading, prejudicial or otherwise in-
adequate may on that basis file a mo-
tion with the Commission to amend or 
supplement the appendix within 30 
days of the date of the mailing of the 
appendix. 
The Commission has determined that 
once an appeal goes to the Commission, 
it is in a better position than the Chief 
Administrative Law Judge to review 
motions objecting to the appendix or 
seeking to supplement the appendix. 
Consequently, upon the adoption of 
this amendment, the Commission and 
not the Chief Administrative Law 
Judge will consider any objection to 
the appendix pursuant to paragraph 
(e)(3) of this section. As provided by 
the amendment, a motion raising ob-
jections to the appendix must be filed 
within 30 days after the date of the 
mailing of the appendix. 

(f) Effect of failure to file an appeal. 
Timely appeal to the Commission for 
review of an initial decision is manda-
tory as a prerequisite to seeking judi-
cial review of a final decision entered 
pursuant to these Rules of Practice. 

(7 U.S.C. Secs. 4a, 12a; 5 U.S.C. Sec. 10) 

[41 FR 2511, Jan. 16, 1976, as amended at 41 
FR 18071, Apr. 30, 1976; 41 FR 19932, May 14, 
1976; 47 FR 5999, Feb. 10, 1982; 60 FR 54802, 
Oct. 26, 1995; 61 FR 21954, May 13, 1996; 63 FR 
55794, Oct. 19, 1998; 63 FR 68829, Dec. 14, 1998; 
64 FR 30903, June 9, 1999] 

§ 10.103 Oral argument before the 
Commission. 

(a) Request. Any party may file with 
the Proceedings Clerk a request in 
writing for the opportunity to present 
oral argument before the Commission, 
which the Commission may in its dis-
cretion grant or deny. A request for 
oral argument must be made within 
the time provided for filing the initial 
briefs. 

(b) Time allowed. Unless otherwise di-
rected by the Commission, not more 
than one-half hour will be allowed for 
oral argument by any participant. 
Where the same or similar interests are 
represented by more than one partici-
pant, an aggregate of not more than 
one-half hour will be allowed the inter-
ests so represented irrespective of the 
number of participants, the time to be 
divided equally among such partici-
pants or as they may agree among 

themselves. In appropriate cases the 
Commission may, in its discretion, ex-
tend, shorten or reallocate the time 
prescribed herein. 

(c) Reporting and transcription. Oral 
arguments before the Commission shall 
be reported and transcribed in written 
form unless the Commission shall di-
rect otherwise. 

(d) Commissioners not present at oral 
argument. A member of the Commission 
who was not present at the oral argu-
ment may participate in the decision 
of the proceeding. Any Commissioner 
participating in the decision who was 
not present at the argument will re-
view the transcript of argument. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.104 Scope of review; Commission 
decision. 

(a) Scope of review. The Commission 
will ordinarily consider the whole 
record on review, and base its deter-
mination thereon. However, it may 
limit the issues to those presented in 
the statement of issues in the brief. 

(b) Decision on review. On review, the 
Commission may affirm, reverse, mod-
ify, set aside or remand for further pro-
ceedings, in whole or in part, the ini-
tial decision by the Administrative 
Law Judge and make any findings or 
conclusions which in its judgment are 
proper based on the record in the pro-
ceeding. The Commission’s decision 
shall be contained in its opinion and 
order. In the event the Commission is 
equally divided as to its decision the 
initial decision will be affirmed, with-
out opinion. 

(c) Contents of record. The record of 
the proceeding before the Commission 
for final decision shall include: 

(1) The complaint, notice of hearing, 
answers and any amendments thereto; 

(2) Any application, motion or objec-
tion made during the course of the pro-
ceeding, briefs in support thereof, rul-
ings thereon and exceptions thereto; 

(3) Any admission or stipulations be-
tween the parties, and documents or 
papers filed in connection with pre-
hearing conferences; and the record of 
prehearing conferences, if recorded; 

(4) The transcript of testimony taken 
at the hearing, together with exhibits 
received at the hearing; 

VerDate Mar<15>2010 15:51 Apr 25, 2011 Jkt 223054 PO 00000 Frm 00305 Fmt 8010 Sfmt 8010 Q:\17\X17\223054.TXT ofr150 PsN: PC150



296 

17 CFR Ch. I (4–1–11 Edition) § 10.105 

(5) Any statements filed under the 
shortened procedure; 

(6) Portions of the official public 
records of the Commission specified in 
any of the above; 

(7) Any proposed findings of fact, con-
clusions of law and briefs in support 
thereof, which were filed in connection 
with the hearing; 

(8) Any written communication ac-
cepted by the Administrative Law 
Judge pursuant to §§ 10.34 and 10.35 re-
lating to limited participation; 

(9) The initial decision and the peti-
tion for review; 

(10) Any other documents which ap-
pear on the docket of the proceeding. 

§ 10.105 Review by Commission on its 
own initiative. 

The Commission may on its own ini-
tiative, within 30 days after the initial 
decision has been served on all parties, 
direct review of any initial decision of 
an Administrative Law Judge. The 
Commission shall determine the scope 
of the review and the issues which will 
be considered and make provisions for 
the filing of briefs and oral argument, 
if deemed appropriate by the Commis-
sion. Notice that the Commission has 
directed review on its own initiative 
shall be served on all parties by the 
Proceedings Clerk. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.106 Reconsideration; stay pending 
judicial review. 

(a) Reconsideration. Within 15 days 
after service of a Commission opinion 
and order any party may file with the 
Commission a petition for reconsider-
ation of the opinion and order, setting 
forth the relief desired and the grounds 
in support thereof. Any petition filed 
under this section must be confined to 
new questions raised by the opinion or 
order and concerning which the peti-
tioner had no opportunity to argue be-
fore the Commission. The filing of a pe-
tition for reconsideration shall not op-
erate to stay the effective date of the 
Commission’s order. 

(b) Stay pending judicial appeal—(1) 
Application for stay. Within 15 days 
after service of a Commission opinion 
and order imposing upon any party any 
of the sanctions listed in §§ 10.1(a) 

through 10.1(e), that party may file an 
application with the Commission re-
questing that the effective date of the 
order be stayed pending judicial re-
view. The application shall state the 
reasons why a stay is warranted and 
the facts relied upon in support of the 
stay. Any averments contained in the 
application must be supported by affi-
davits or other sworn statements or 
verified statements made under pen-
alty of perjury in accordance with the 
provisions of 28 U.S.C. 1746. 

(2) Standards for issuance of stay. The 
Commission may grant an application 
for a stay pending judicial appeal upon 
a showing that: 

(i) The applicant is likely to succeed 
on the merits of his appeal; 

(ii) Denial of the stay would cause ir-
reparable harm to the applicant; and 

(iii) Neither the public interest nor 
the interest of any other party will be 
adversely affected if the stay is grant-
ed. 

(3) Civil monetary penalties and restitu-
tion. Nothwithstanding the require-
ments set forth in paragraph (b)(2) of 
this section, the Commission shall 
grant any application to stay the impo-
sition of a civil monetary penalty or an 
order to pay a specific sum as restitu-
tion if the applicant has filed with the 
Proceedings Clerk a surety bond guar-
anteeing full payment of the penalty or 
restitution plus interest in the event 
that the Commission’s opinion and 
order is sustained or the applicant’s ap-
peal is not perfected or is dismissed for 
any reason and the Commission has de-
termined that neither the public inter-
est nor the interest of any other party 
will be affected by granting the appli-
cation. The required surety bond shall 
be in the form of an undertaking by a 
surety company on the approved list of 
sureties issued by the Treasury Depart-
ment of the United States, and the 
amount of interest shall be calculated 
in accordance with 28 U.S.C. 1961(a) and 
(b), beginning on the date 30 days after 
the Commission’s opinion and order 
was served on the applicant. In the 
event the Commission denies the appli-
cant’s motion for a stay, the Pro-
ceedings Clerk shall return the surety 
bond to the applicant. 
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(c) Response. Unless otherwise re-
quested by the Commission, no re-
sponse to a petition for reconsideration 
pursuant to paragraph (a) of this sec-
tion or an application for a stay pursu-
ant to paragraph (b) of this section 
shall be filed. The Commission shall 
set the time for filing any response at 
the time it asks for a response. the 
Commission shall not grant any such 
petition or application without pro-
viding other parties to the proceeding 
with an opportunity to respond. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55795, Oct. 19, 1998; 63 FR 68829, Dec. 14, 
1998; 64 FR 30903, June 9, 1999] 

§ 10.107 Leave to adduce additional 
evidence. 

Any time prior to issuance of the 
final decision the Commission may, 
upon its own motion or upon applica-
tion in writing by any party, after no-
tice to the parties and an opportunity 
for them to be heard, reopen the hear-
ing for the reception of further evi-
dence. The application shall show to 
the satisfaction of the Commission 
that the additional evidence is mate-
rial, and that there were reasonable 
grounds for failure to adduce such evi-
dence at the hearing. The Commission 
may hear the additional evidence or 
may refer the proceeding to the Admin-
istrative Law Judge for the taking of 
the additional evidence. 

§ 10.108 Settlements. 

(a) When offers may be made. Parties 
may at any time during the course of 
the proceeding propose offers of settle-
ment. All offers of settlement shall be 
in writing. 

(b) Content of offer of settlement. Each 
offer of settlement made by a respond-
ent shall: 

(1) Acknowledge service of the Com-
plaint; 

(2) Admit the jurisdiction of the 
Commission with respect to the mat-
ters set forth in the Complaint; 

(3) Include a waiver of: 
(i) A hearing, 
(ii) All post-hearing procedures, 
(iii) Judicial review, and 
(iv) Any objection to the staff’s par-

ticipation in the Commission’s consid-
eration of the offer; 

(4) Stipulate the record basis on 
which an order may be entered, which 
may consist solely of the complaint 
and the findings contained in the offer 
of settlement; and 

(5) Consent to the entry of an order 
reflecting the terms of settlement 
agreed upon, including, where appro-
priate: 

(i) Findings by the Commission that 
the respondent has violated specified 
provisions of the Act, and 

(ii) The imposition of sanctions. 
(c) Submission of offer of settlement. Of-

fers of settlement made by a respond-
ent shall be submitted in writing to the 
Division of Enforcement, which shall 
present them to the Commission with 
the Division’s recommendation. The re-
spondent will be informed if the rec-
ommendation will be unfavorable, in 
which event the offer shall not be pre-
sented to the Commission unless the 
respondent so requests. Any offer of 
settlement not presented to the Com-
mission shall be null and void with re-
spect to any acknowledgement, admis-
sion, waiver, stipulation or consent 
contained in the offer and shall not be 
used in any manner in the proceeding 
by any party thereto. 

(d) Acceptance of offer by the Commis-
sion. The Commission will accept an 
offer of settlement only by issuing its 
opinion and order based on the offer. 
Upon issuance of the opinion and order, 
the proceeding shall be terminated as 
to the respondent involved and so 
noted on the docket by the Proceedings 
Clerk. 

(e) Rejection of offer of settlement; ef-
fect of rejection. When the Commission 
rejects an offer of settlement, the 
party making the offer shall be noti-
fied of the Commission’s action and the 
offer of settlement shall be deemed 
withdrawn. A rejected offer of settle-
ment and any documents relating 
thereto shall not constitute a part of 
the record in the proceeding; and the 
offer will be null and void with respect 
to any acknowledgment, admission, 
waiver, stipulation or consent con-
tained in the offer and shall not be 
used in any manner in the proceeding 
by any party thereto. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 
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§ 10.109 Delegation of authority to 
Chief of the Opinions Section. 

The Commodity Futures Trading 
Commission hereby delegates, until 
such time as it orders otherwise, the 
following function to the General 
Counsel, to be performed by him or by 
such person or persons under his direc-
tion as he may designate from time to 
time: 

(a) With respect to proceedings con-
ducted pursuant to the Commodity Ex-
change Act, as amended, 7 U.S.C. 1 et 
seq., and subject to the Commission’s 
Rules of Practice as set forth in part 10 
of this chapter, to: 

(1) Consider and decide miscellaneous 
motions for procedural orders that may 
be directed to the Commission pursu-
ant to part 10 of these rules after the 
initial decision or other order disposing 
of the entire proceeding has been filed; 
such motions may be acted upon at 
anytime, without awaiting a response; 

(2) Remand, with or without specific 
instructions, initial decisions or other 
orders disposing of the entire pro-
ceeding to the appropriate officer in 
the following situations: 

(i) Where a default order has been 
made pursuant to § 10.93 of these rules 
and a motion to vacate the default or 
equivalent request has been directed to 
the Commission under § 10.94 without 
the benefit of a prior ruling by the Ad-
ministrative Law Judge; 

(ii) Where, in his judgment, clarifica-
tion or supplementation of the initial 
decision or other order disposing of the 
entire proceeding prior to Commission 
review is appropriate; however, the 
General Counsel or his designee may 
not direct that the record be reopened; 

(iii) Where, in his judgment, a min-
isterial act necessary to the proper 
conduct of the proceeding has not been 
performed; 

(3) Deny applications for interlocu-
tory Commission review of a ruling of 
the Administrative Law Judge in cases 
in which the Administrative Law 
Judge has not certified the ruling to 
the Commission in the manner pre-
scribed by § 10.101(a) of the rules; and 
the ruling does not concern the dis-
qualification of, or a motion to dis-
qualify, an Administrative Law Judge; 
and the ruling does not concern the 
suspension of, or failure to suspend, an 

attorney from participation in a par-
ticular proceeding, or the denial of 
intervention or limited participation; 

(4) Deny any application for inter-
locutory review in a proceeding if it is 
not filed in accordance with § 10.101(b) 
of these rules; 

(5) Dismiss any appeal from an initial 
decision or other disposition of the en-
tire proceeding by an Administrative 
Law Judge, where such appeal is not 
filed and perfected in accordance with 
§ 10.102 of these rules; 

(6) Strike any filing that does not 
meet the requirements of, or is not per-
fected in accordance with, part 10 of 
these rules; 

(7) Stay, for a limited period of time 
not to exceed ten working days, any 
order of the Commission entered in a 
proceeding subject to these rules; 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, in any 
case in which the General Counsel or 
his designee believes it appropriate, he 
may submit the matter to the Commis-
sion for its consideration; 

(c) Within seven (7) days after service 
of a ruling issued pursuant to para-
graph (a) of this section, a party may 
file with the Proceedings Clerk a peti-
tion for Commission reconsideration of 
the ruling. Unless the Commission or-
ders otherwise, the filing of a petition 
for reconsideration shall not operate to 
stay the effective date of such ruling. 

[50 FR 33515, Aug. 20, 1985, as amended at 60 
FR 54802, Oct. 26, 1995; 64 FR 43071, Aug. 9, 
1999] 

Subpart I—Restitution Orders 

SOURCE: 63 FR 55795, Oct. 19, 1998, unless 
otherwise noted. 

§ 10.110 Basis for issuance of restitu-
tion orders. 

(a) Appropriateness of restitution as a 
remedy. In any proceeding in which an 
order requiring restitution may be en-
tered, the Administrative Law Judge 
shall, as part of his or her initial deci-
sion, determine whether restitution is 
appropriate. In deciding whether res-
titution is appropriate, the Adminis-
trative Law Judge, in his or her discre-
tion, may consider the degree of com-
plexity likely to be involved in estab-
lishing claims, the likelihood that 
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