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respectively, offered by an insured de-
pository institution as defined in sec-
tion 3 of the Federal Deposit Insurance 
Act; an insured credit union as defined 
in section 101 of the Federal Credit 
Union Act; or a Federal or State 
branch or agency of a foreign bank as 
defined in section 1 of the Inter-
national Banking Act; 

(2) The sum of the commodity-de-
pendent values of the commodity-de-
pendent components is less than the 
commodity-independent value of the 
commodity-independent component; 

(3) Provided that: 
(i) An issuer must receive full pay-

ment of the hybrid instrument’s pur-
chase price, and a purchaser or holder 
of a hybrid instrument may not be re-
quired to make additional out-of-pock-
et payments to the issuer during the 
life of the instrument or at maturity; 
and 

(ii) The instrument is not marketed 
as a futures contract or a commodity 
option, or, except to the extent nec-
essary to describe the functioning of 
the instrument or to comply with ap-
plicable disclosure requirements, as 
having the characteristics of a futures 
contract or a commodity option; and 

(iii) The instrument does not provide 
for settlement in the form of a delivery 
instrument that is specified as such in 
the rules of a designed contract mar-
ket; 

(4) The instrument is initially issued 
or sold subject to applicable federal or 
state securities or banking laws to per-
sons permitted thereunder to purchase 
or enter into the hybrid instrument. 

PART 35—EXEMPTION OF SWAP 
AGREEMENTS 

Sec. 
35.1 Definitions. 
35.2 Exemption. 

AUTHORITY: 7 U.S.C. 2, 6, 6c, and 12a. 

SOURCE: 58 FR 5594, Jan. 22, 1993, unless 
otherwise noted. 

§ 35.1 Definitions. 
(a) Scope. The provisions of this part 

shall apply to any swap agreement 
which may be subject to the Act, and 
which has been entered into on or after 
October 23, 1974. 

(b) Definitions. As used in this part: 

(1) Swap agreement means: 
(i) An agreement (including terms 

and conditions incorporated by ref-
erence therein) which is a rate swap 
agreement, basis swap, forward rate 
agreement, commodity swap, interest 
rate option, forward foreign exchange 
agreement, rate cap agreement, rate 
floor agreement, rate collar agreement, 
currency swap agreement, cross-cur-
rency rate swap agreement, currency 
option, any other similar agreement 
(including any option to enter into any 
of the foregoing); 

(ii) Any combination of the fore-
going; or 

(iii) A master agreement for any of 
the foregoing together with all supple-
ments thereto. 

(2) Eligible swap participant means, 
and shall be limited to the following 
persons or classes of persons: 

(i) A bank or trust company (acting 
on its own behalf or on behalf of an-
other eligible swap participant); 

(ii) A savings association or credit 
union; 

(iii) An insurance company; 
(iv) An investment company subject 

to regulation under the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.) or a foreign person performing a 
similar role or function subject as such 
to foreign regulation, Provided That 
such investment company or foreign 
person is not formed solely for the spe-
cific purpose of constituting an eligible 
swap participant; 

(v) A commodity pool formed and op-
erated by a person subject to regula-
tion under the Act or a foreign person 
performing a similar role or function 
subject as such to foreign regulation, 
provided that such commodity pool or 
foreign person is not formed solely for 
the specific purpose of constituting an 
eligible swap participant and has total 
assets exceeding $5,000,000; 

(vi) A corporation, partnership, pro-
prietorship, organization, trust, or 
other entity not formed solely for the 
specific purpose of constituting an eli-
gible swap participant (A) which has 
total assets exceeding $10,000,000, or (B) 
the obligations of which under the 
swap agreement are guaranteed or oth-
erwise supported by a letter of credit 
or keepwell, support, or other agree-
ment by any such entity referenced in 
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