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property from any such prospective 
participant. 

(2) The pool operator may furnish the 
correction by any of the following 
means: 

(i) An amended Disclosure Document 
or profile document; 

(ii) With respect to a hard copy of the 
Disclosure Document, a sticker affixed 
to the Disclosure Document; or 

(iii) Other similar means. 
(3) The pool operator may not use the 

Disclosure Document or profile docu-
ment until such correction has been 
made. 

(d) Except as provided by § 4.8: 
(1) The commodity pool operator 

must electronically file with the Na-
tional Futures Association, pursuant 
to the electronic filing procedures of 
the National Futures Association, the 
Disclosure Document and, where used, 
profile document for each pool that it 
operates or that it intends to operate 
not less than 21 calendar days prior to 
the date the pool operator first intends 
to deliver such Document or docu-
ments to a prospective participant in 
the pool; and 

(2) The commodity pool operator 
must electronically file with the Na-
tional Futures Association, pursuant 
to the electronic filing procedures of 
the National Futures Association, the 
subsequent amendments to the Disclo-
sure Document and, where used, profile 
document for each pool that it operates 
or that it intends to operate within 21 
calendar days of the date upon which 
the pool operator first knows or has 
reason to know of the defect requiring 
the amendment. 

[60 FR 38188, July 25, 1995, as amended at 62 
FR 18268, Apr. 15, 1997; 65 FR 58649, Oct. 2, 
2000; 67 FR 42710, June 25, 2002; 67 FR 77411, 
Dec. 18, 2002; 68 FR 12584, Mar. 17, 2003; 74 FR 
9569, Mar. 5, 2009] 

Subpart C—Commodity Trading 
Advisors 

§ 4.30 Prohibited activities. 
No commodity trading advisor may 

solicit, accept or receive from an exist-
ing or prospective client funds, securi-
ties or other property in the trading 
advisor’s name (or extend credit in lieu 
thereof) to purchase, margin, guar-
antee or secure any commodity inter-

est of the client; Provided, however, 
That this section shall not apply to a 
future commission merchant that is 
registered as such under the Act or to 
a leverage transaction merchant that 
is registered as a commodity trading 
advisor under the Act or to a retail for-
eign exchange dealer that is registered 
as such under the Act. 

[75 FR 55430, Sept. 10, 2010] 

§ 4.31 Required delivery of Disclosure 
Document to prospective clients. 

(a) Each commodity trading advisor 
registered or required to be registered 
under the Act must deliver or cause to 
be delivered to a prospective client a 
Disclosure Document containing the 
information set forth in §§ 4.34 and 4.35 
for the trading program pursuant to 
which the trading advisor seeks to di-
rect the client’s commodity interest 
account or to guide the client’s com-
modity interest trading by means of a 
systematic program that recommends 
specific transactions by no later than 
the time the trading advisor delivers to 
the prospective client an advisory 
agreement to direct or guide the cli-
ent’s account; Provided, That any infor-
mation distributed in advance of the 
delivery of the Disclosure Document to 
a prospective client is consistent with 
or amended by the information con-
tained in the Disclosure Document and 
with the obligations of the commodity 
trading advisor under the Act, the 
Commission’s regulations issued there-
under, and the laws of any other appli-
cable federal or state authority; Pro-
vided further, That in the event such 
previously distributed information is 
amended by the Disclosure Document 
in any material respect, the prospec-
tive participant must be in receipt of 
the Disclosure Document at least 48 
hours prior to the advisory agreement 
being accepted by the trading advisor. 

(b) The commodity trading advisor 
may not enter into an agreement with 
a prospective client to direct the cli-
ent’s commodity interest account or to 
guide the client’s commodity interest 
trading unless the trading advisor first 
receives from the prospective client an 
acknowledgment signed and dated by 
the prospective client stating that the 
client received a Disclosure Document 
for the trading program pursuant to 
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which the trading advisor will direct 
his account or will guide his trading. 
Where a Disclosure Document is deliv-
ered to a prospective client by elec-
tronic means, in lieu of a manually 
signed and dated acknowledgment the 
trading advisor may establish receipt 
by electronic means that use a unique 
identifier to confirm the identity of 
the recipient of such Disclosure Docu-
ment, Provided, however, That the re-
quirement of § 4.33(a)(2) to retain the 
acknowledgment specified in this para-
graph (b) applies equally to such sub-
stitute evidence of receipt, which must 
be retained either in hard copy form or 
in another form approved by the Com-
mission. 

[60 FR 38189, July 25, 1995, as amended at 62 
FR 39115, July 22, 1997; 68 FR 47235, Aug. 8, 
2003; 68 FR 59114, Oct. 14, 2003] 

§ 4.32 Trading on a Registered Deriva-
tives Transaction Execution Facil-
ity for Non-Institutional Customers. 

(a) A registered commodity trading 
advisor may enter trades on or subject 
to the rules of a registered derivatives 
transaction execution facility on be-
half of a client who does not qualify as 
an ‘‘institutional customer’’ as defined 
in § 1.3(g) of this chapter, provided that 
the trading advisor: 

(1) Directs the client’s commodity in-
terest account; 

(2) Directs accounts containing total 
assets of not less than $25,000,000 at the 
time the trade is entered; and 

(3) Discloses to the client that the 
trading advisor may enter trades on or 
subject to the rules of a registered de-
rivatives transaction execution facility 
on the client’s behalf. 

(b) The commodity interest account 
of a client described in paragraph (a) of 
this section must be carried by a reg-
istered futures commission merchant. 

[66 FR 53522, Oct. 23, 2001] 

§ 4.33 Recordkeeping. 
Each commodity trading advisor reg-

istered or required to be registered 
under the Act must make and keep the 
following books and records in an accu-
rate, current and orderly manner at its 
main business office and in accordance 
with § 1.31. If the commodity trading 
advisor’s main business office is lo-
cated outside the United States, its 

territories or possessions, then upon 
the request of a Commission represent-
ative the trading advisor must provide 
such books and records as requested at 
the place designated by the representa-
tive in the United States, its terri-
tories or possessions within 72 hours 
after receipt of the request. 

(a) Concerning the clients and sub-
scribers of the commodity trading ad-
visor: 

(1) The name and address of each cli-
ent and each subscriber. 

(2) The acknowledgement specified in 
§ 4.31(b). 

(3) All powers of attorney and other 
documents, or copies thereof, author-
izing the commodity trading advisor to 
direct the commodity interest account 
of a client or subscriber. 

(4) All other written agreements, or 
copies thereof, entered into by the 
commodity trading advisor with any 
client or subscriber. 

(5) A list or other record of all com-
modity interest accounts of clients di-
rected by the commodity trading advi-
sor and of all transactions effected 
therefor. 

(6) Copies of each confirmation of a 
commodity interest transaction, each 
purchase and sale statement and each 
monthly statement received from a fu-
tures commission merchant or a retail 
foreign exchange dealer. 

(7) The original or a copy of each re-
port, letter, circular, memorandum, 
publication, writing, advertisement or 
other literature or advice (including 
the texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations) distributed or caused to be dis-
tributed by the commodity trading ad-
visor to any existing or prospective cli-
ent or subscriber, showing the first 
date of distribution if not otherwise 
shown on the document. 

(b) Concerning the commodity trad-
ing advisor: 

(1) An itemized daily record of each 
commodity interest transaction of the 
commodity trading advisor, showing 
the transaction date, quantity, com-
modity interest, and, as applicable, 
price or premium, delivery month or 
expiration date, whether a put or a 
call, strike price, underlying contract 
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for future delivery or underlying phys-
ical, the futures commission merchant 
and/or retail foreign exchange dealer 
carrying the account and the intro-
ducing broker, if any, whether the 
commodity interest was purchased, 
sold (including, in the case of a retail 
forex transaction, offset), exercised, ex-
pired (including, in the case of a retail 
forex transaction, whether it was 
rolled forward), and the gain or loss re-
alized. 

(2) Each confirmation of a com-
modity interest transaction, each pur-
chase and sale statement and each 
monthly statement furnished by a fu-
tures commission merchant or retail 
foreign exchange dealer to: 

(i) The commodity trading advisor 
relating to a personal account of the 
trading advisor; and 

(ii) Each principal of the trading ad-
visor relating to a personal account of 
such principal. 

(3) Books and records of all other 
transactions in all other business deal-
ings in trading commodity interests 
and of all cash market transactions in 
which the commodity trading advisor 
and each principal thereof engages. 
Those books and records must include, 
as applicable, books and records of the 
type specified in paragraphs (a)(1) 
through (a)(7) of this section and in 
paragraphs (a)(1) through (a)(8) of § 4.23. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n, 
8a, 15 and 17, Commodity Exchange Act (7 
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19 
and 21; 5 U.S.C. 552 and 552b)) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57012, Dec. 22, 
1982; 48 FR 35299, Aug. 3, 1983. Redesignated 
and amended at 60 FR 38189, July 25, 1995; 75 
FR 55430, Sept. 10, 2010] 

§ 4.34 General disclosures required. 
Except as otherwise provided herein, 

a Disclosure Document must include 
the following information. 

(a) Cautionary Statement. The fol-
lowing Cautionary Statement must be 
prominently displayed on the cover 
page of the Disclosure Document: 

THE COMMODITY FUTURES TRADING 
COMMISSION HAS NOT PASSED UPON 
THE MERITS OF PARTICIPATING IN THIS 
TRADING PROGRAM NOR HAS THE COM-

MISSION PASSED ON THE ADEQUACY OR 
ACCURACY OF THIS DISCLOSURE DOCU-
MENT. 

(b) Risk Disclosure Statement. (1) The 
following Risk Disclosure Statement 
must be prominently displayed imme-
diately following any disclosures re-
quired to appear on the cover page of 
the Disclosure Document as provided 
by the Commission, by any applicable 
federal or state securities laws and reg-
ulations or by any applicable laws of 
non-United States jurisdictions: 

RISK DISCLOSURE STATEMENT 

THE RISK OF LOSS IN TRADING 
COMMODITY INTERESTS CAN BE 
SUBSTANTIAL. YOU SHOULD 
THEREFORE CAREFULLY CONSIDER 
WHETHER SUCH TRADING IS SUIT-
ABLE FOR YOU IN LIGHT OF YOUR 
FINANCIAL CONDITION. IN CONSID-
ERING WHETHER TO TRADE OR TO 
AUTHORIZE SOMEONE ELSE TO 
TRADE FOR YOU, YOU SHOULD BE 
AWARE OF THE FOLLOWING: 

IF YOU PURCHASE A COMMODITY 
OPTION YOU MAY SUSTAIN A 
TOTAL LOSS OF THE PREMIUM AND 
OF ALL TRANSACTION COSTS. 

IF YOU PURCHASE OR SELL A 
COMMODITY FUTURES CONTRACT 
OR SELL A COMMODITY OPTION OR 
ENGAGE IN OFF-EXCHANGE FOR-
EIGN CURRENCY TRADING YOU 
MAY SUSTAIN A TOTAL LOSS OF 
THE INITIAL MARGIN FUNDS OR SE-
CURITY DEPOSIT AND ANY ADDI-
TIONAL FUNDS THAT YOU DEPOSIT 
WITH YOUR BROKER TO ESTABLISH 
OR MAINTAIN YOUR POSITION. IF 
THE MARKET MOVES AGAINST 
YOUR POSITION, YOU MAY BE 
CALLED UPON BY YOUR BROKER TO 
DEPOSIT A SUBSTANTIAL AMOUNT 
OF ADDITIONAL MARGIN FUNDS, 
ON SHORT NOTICE, IN ORDER TO 
MAINTAIN YOUR POSITION. IF YOU 
DO NOT PROVIDE THE REQUESTED 
FUNDS WITHIN THE PRESCRIBED 
TIME, YOUR POSITION MAY BE LIQ-
UIDATED AT A LOSS, AND YOU 
WILL BE LIABLE FOR ANY RESULT-
ING DEFICIT IN YOUR ACCOUNT. 

UNDER CERTAIN MARKET CONDI-
TIONS, YOU MAY FIND IT DIF-
FICULT OR IMPOSSIBLE TO LIQ-
UIDATE A POSITION. THIS CAN 
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OCCUR, FOR EXAMPLE, WHEN THE 
MARKET MAKES A ‘‘LIMIT MOVE.’’ 

THE PLACEMENT OF CONTINGENT 
ORDERS BY YOU OR YOUR TRADING 
ADVISOR, SUCH AS A ‘‘STOP-LOSS’’ 
OR ‘‘STOP-LIMIT’’ ORDER, WILL NOT 
NECESSARILY LIMIT YOUR LOSSES 
TO THE INTENDED AMOUNTS, 
SINCE MARKET CONDITIONS MAY 
MAKE IT IMPOSSIBLE TO EXECUTE 
SUCH ORDERS. 

A ‘‘SPREAD’’ POSITION MAY NOT 
BE LESS RISKY THAN A SIMPLE 
‘‘LONG’’ OR ‘‘SHORT’’ POSITION. 

THE HIGH DEGREE OF LEVERAGE 
THAT IS OFTEN OBTAINABLE IN 
COMMODITY INTEREST TRADING 
CAN WORK AGAINST YOU AS WELL 
AS FOR YOU. THE USE OF LEVER-
AGE CAN LEAD TO LARGE LOSSES 
AS WELL AS GAINS. 

IN SOME CASES, MANAGED COM-
MODITY ACCOUNTS ARE SUBJECT 
TO SUBSTANTIAL CHARGES FOR 
MANAGEMENT AND ADVISORY 
FEES. IT MAY BE NECESSARY FOR 
THOSE ACCOUNTS THAT ARE SUB-
JECT TO THESE CHARGES TO MAKE 
SUBSTANTIAL TRADING PROFITS 
TO AVOID DEPLETION OR EXHAUS-
TION OF THEIR ASSETS. THIS DIS-
CLOSURE DOCUMENT CONTAINS, AT 
PAGE (insert page number), A COM-
PLETE DESCRIPTION OF EACH FEE 
TO BE CHARGED TO YOUR ACCOUNT 
BY THE COMMODITY TRADING AD-
VISOR. 

THIS BRIEF STATEMENT CANNOT 
DISCLOSE ALL THE RISKS AND 
OTHER SIGNIFICANT ASPECTS OF 
THE COMMODITY INTEREST MAR-
KETS. YOU SHOULD THEREFORE 
CAREFULLY STUDY THIS DISCLO-
SURE DOCUMENT AND COMMODITY 
INTEREST TRADING BEFORE YOU 
TRADE, INCLUDING THE DESCRIP-
TION OF THE PRINCIPAL RISK FAC-
TORS OF THIS INVESTMENT, AT 
PAGE (insert page number). 

(2)(i) If the commodity trading advi-
sor may trade foreign futures or op-
tions contracts pursuant to the offered 
trading program, the Risk Disclosure 
Statement must further state the fol-
lowing: 

YOU SHOULD ALSO BE AWARE 
THAT THIS COMMODITY TRADING 
ADVISOR MAY ENGAGE IN TRADING 
FOREIGN FUTURES OR OPTIONS 

CONTRACTS. TRANSACTIONS ON 
MARKETS LOCATED OUTSIDE THE 
UNITED STATES, INCLUDING MAR-
KETS FORMALLY LINKED TO A 
UNITED STATES MARKET MAY BE 
SUBJECT TO REGULATIONS WHICH 
OFFER DIFFERENT OR DIMINISHED 
PROTECTION. FURTHER, UNITED 
STATES REGULATORY AUTHORI-
TIES MAY BE UNABLE TO COMPEL 
THE ENFORCEMENT OF THE RULES 
OF REGULATORY AUTHORITIES OR 
MARKETS IN NON-UNITED STATES 
JURISDICTIONS WHERE YOUR 
TRANSACTIONS MAY BE EFFECTED. 
BEFORE YOU TRADE YOU SHOULD 
INQUIRE ABOUT ANY RULES REL-
EVANT TO YOUR PARTICULAR CON-
TEMPLATED TRANSACTIONS AND 
ASK THE FIRM WITH WHICH YOU IN-
TEND TO TRADE FOR DETAILS 
ABOUT THE TYPES OF REDRESS 
AVAILABLE IN BOTH YOUR LOCAL 
AND OTHER RELEVANT JURISDIC-
TIONS. 

(ii) If the commodity trading advisor 
may engage in retail forex transactions 
pursuant to the offered trading pro-
gram, the Risk Disclosure Statement 
must further state the following: 

YOU SHOULD ALSO BE AWARE 
THAT THIS COMMODITY TRADING 
ADVISOR MAY ENGAGE IN OFF-EX-
CHANGE FOREIGN CURRENCY 
TRADING. SUCH TRADING IS NOT 
CONDUCTED IN THE INTERBANK 
MARKET. THE FUNDS DEPOSITED 
WITH A COUNTERPARTY FOR SUCH 
TRANSACTIONS WILL NOT RECEIVE 
THE SAME PROTECTIONS AS FUNDS 
USED TO MARGIN OR GUARANTEE 
EXCHANGE-TRADED FUTURES AND 
OPTION CONTRACTS. IF THE 
COUNTERPARTY BECOMES INSOL-
VENT AND YOU HAVE A CLAIM FOR 
AMOUNTS DEPOSITED OR PROFITS 
EARNED ON TRANSACTIONS WITH 
THE COUNTERPARTY, YOUR CLAIM 
MAY NOT BE TREATED AS A COM-
MODITY CUSTOMER CLAIM FOR 
PURPOSES OF SUBCHAPTER IV OF 
CHAPTER 7 OF THE BANKRUPTCY 
CODE AND REGULATIONS THERE-
UNDER. YOU MAY BE A GENERAL 
CREDITOR AND YOUR CLAIM MAY 
BE PAID, ALONG WITH THE CLAIMS 
OF OTHER GENERAL CREDITORS, 
FROM ANY MONIES STILL AVAIL-
ABLE AFTER PRIORITY CLAIMS 
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ARE PAID. EVEN FUNDS THAT THE 
COUNTERPARTY KEEPS SEPARATE 
FROM ITS OWN FUNDS MAY NOT BE 
SAFE FROM THE CLAIMS OF PRI-
ORITY AND OTHER GENERAL 
CREDITORS. 

FURTHER, YOU SHOULD CARE-
FULLY REVIEW THE INFORMATION 
CONTAINED IN THE RISK DISCLO-
SURE STATEMENT OF THE FU-
TURES COMMISSION MERCHANT OR 
RETAIL FOREIGN EXCHANGE DEAL-
ER THAT YOU SELECT TO CARRY 
YOUR ACCOUNT. 

(3) If the commodity trading advisor 
is not also a registered futures commis-
sion merchant or a registered retail 
foreign exchange dealer, the trading 
advisor must make the additional fol-
lowing statement in the Risk Disclo-
sure Statement, to be included as the 
last paragraph thereof: 

THIS COMMODITY TRADING ADVI-
SOR IS PROHIBITED BY LAW FROM 
ACCEPTING FUNDS IN THE TRAD-
ING ADVISOR’S NAME FROM A CLI-
ENT FOR TRADING COMMODITY IN-
TERESTS. YOU MUST PLACE ALL 
FUNDS FOR TRADING IN THIS 
TRADING PROGRAM DIRECTLY 
WITH A FUTURES COMMISSION 
MERCHANT OR RETAIL FOREIGN 
EXCHANGE DEALER, AS APPLICA-
BLE. 

(c) Table of contents. A table of con-
tents showing, by subject matter, the 
location of the disclosures made in the 
Disclosure Document, must appear im-
mediately following the Risk Disclo-
sure Statement. 

(d) Information required in the forepart 
of the Disclosure Document. (1) The 
name, address of the main business of-
fice, main business telephone number 
and form of organization of the com-
modity trading advisor. If the mailing 
address of the main business office is a 
post office box number or is not within 
the United States, its territories or 
possessions, the trading advisor must 
state where its books and records will 
be kept and made available for inspec-
tion; and 

(2) The date when the commodity 
trading advisor first intends to use the 
Disclosure Document. 

(e) Persons to be identified. The names 
of the following persons: 

(1) Each principal of the trading advi-
sor; 

(2) The futures commission merchant 
and/or retail foreign exchange dealer 
with which the commodity trading ad-
visor will require the client to main-
tain its account or, if the client is free 
to choose the futures commission mer-
chant or retail foreign exchange dealer 
with which it will maintain its ac-
count, the trading advisor must make 
a statement to that effect; and 

(3) The introducing broker through 
which the commodity trading advisor 
will require the client to introduce its 
account or, if the client is free to 
choose the introducing broker through 
which it will introduce its account, the 
trading advisor must make a state-
ment to that effect. 

(f) Business background. (1) The busi-
ness background, for the five years pre-
ceding the date of the Disclosure Docu-
ment, of: 

(i) The commodity trading advisor; 
and 

(ii) Each principal of the trading ad-
visor who participates in making trad-
ing or operational decisions for the 
trading advisor or supervises persons 
so engaged. 

(2) The trading advisor must include 
in the description of the business back-
ground of each person identified in 
§ 4.34(f)(1) the name and main business 
of that person’s employers, business as-
sociations or business ventures and the 
nature of the duties performed by such 
person for such employers or in connec-
tion with such business associations or 
business ventures. The location in the 
Disclosure Document of any required 
past performance disclosure for such 
person must be indicated. 

(g) Principal risk factors. A discussion 
of the principal risk factors of this 
trading program. This discussion must 
include, without limitation, risks due 
to volatility, leverage, liquidity, and 
counterparty creditworthiness, as ap-
plicable to the trading program and the 
types of transactions and investment 
activity expected to be engaged in pur-
suant to such program (including retail 
forex transactions, if any). 

(h) Trading program. A description of 
the trading program, which must in-
clude the method chosen by the com-
modity trading advisor concerning how 
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futures commission merchants and/or 
retail foreign exchange dealers car-
rying accounts it manages shall treat 
offsetting positions pursuant to § 1.46 of 
this chapter, if the method is other 
than to close out all offsetting posi-
tions or to close out offsetting posi-
tions on other than a first-in, first-out 
basis, and the types of commodity in-
terests and other interests the com-
modity trading advisor intends to 
trade, with a description of any restric-
tions or limitations on such trading es-
tablished by the trading advisor or oth-
erwise. 

(i) Fees. A complete description of 
each fee which the commodity trading 
advisor will charge the client. 

(1) Wherever possible, the trading ad-
visor must specify the dollar amount of 
each such fee. 

(2) Where any fee is determined by 
reference to a base amount including, 
but not limited to, ‘‘net assets,’’ ‘‘gross 
profits,’’ ‘‘net profits,’’ ‘‘net gains,’’ ‘‘pips’’ 
or ‘‘bid-asked spread,’’ the trading advi-
sor must explain how such base 
amount will be calculated. Where any 
fee is based on the difference between 
bid and asked prices on retail forex 
transactions (as defined in § 5.1(m) of 
this chapter), the trading advisor must 
explain how such fee will be calculated; 

(3) Where any fee is based on an in-
crease in the value of the client’s com-
modity interest account, the trading 
advisor must specify how that increase 
is calculated, the period of time during 
which the increase is calculated, the 
fee to be charged at the end of that pe-
riod and the value of the account at 
which payment of the fee commences. 

(j) Conflicts of interest. (1) A full de-
scription of any actual or potential 
conflicts of interest regarding any as-
pect of the trading program on the part 
of: 

(i) The commodity trading advisor; 
(ii) Any futures commission mer-

chant and/or retail foreign exchange 
dealer with which the client will be re-
quired to maintain its commodity in-
terest account; 

(iii) Any introducing broker through 
which the client will be required to in-
troduce its account to a futures com-
mission merchant and/or retail foreign 
exchange dealer; and 

(iv) Any principal of the foregoing. 

(2) Any other material conflict in-
volving any aspect of the offered trad-
ing program. 

(3) Included in the description of any 
such conflict must be any arrangement 
whereby the trading advisor or any 
principal thereof may benefit, directly 
or indirectly, from the maintenance of 
the client’s commodity interest ac-
count with a futures commission mer-
chant and/or retail foreign exchange 
dealer, or the introduction of such ac-
count through an introducing broker 
(such as payment for order flow or soft 
dollar arrangements). 

(k) Litigation. (1) Subject to the pro-
visions of § 4.34(k)(2), any material ad-
ministrative, civil or criminal action, 
whether pending or concluded, within 
five years preceding the date of the 
Document, against any of the following 
persons; Provided, however, that a con-
cluded action that resulted in an adju-
dication on the merits in favor of such 
person need not be disclosed: 

(i) The commodity trading advisor 
and any principal thereof: 

(ii) Any futures commission mer-
chant or retail foreign exchange dealer 
with which the client will be required 
to maintain its commodity interest ac-
count; and 

(iii) Any introducing broker through 
which the client will be required to in-
troduce its account to the futures com-
mission merchant and/or retail foreign 
exchange dealer. 

(2) With respect to a futures commis-
sion merchant, retail foreign exchange 
dealer or introducing broker, an action 
will be considered material if: 

(i) The action would be required to be 
disclosed in the notes to the futures 
commission merchant’s, retail foreign 
exchange dealer’s or introducing bro-
ker’s financial statements prepared 
pursuant to generally accepted ac-
counting principles; 

(ii) The action was brought by the 
Commission; Provided, however, that a 
concluded action that did not result in 
civil monetary penalties exceeding 
$50,000 need not be disclosed unless it 
involved allegations of fraud or other 
willful misconduct; or 

(iii) The action was brought by any 
other federal or state regulatory agen-
cy, a non-United States regulatory 
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agency or a self-regulatory organiza-
tion and involved allegations of fraud 
or other willful misconduct. 

(l) Trading for own account. If the 
commodity trading advisor or any 
principal thereof trades or intends to 
trade commodity interests for its own 
account, the trading advisor must dis-
close whether clients will be permitted 
to inspect the records of such person’s 
trading and any written policies re-
lated to such trading. 

(m) Performance disclosures. Past per-
formance must be disclosed as set forth 
in § 4.35. 

(n) Supplemental information. If any 
information, other than that required 
by Commission rules, the antifraud 
provisions of the Act, other federal or 
state laws and regulations, any rules of 
a self-regulatory agency or laws of a 
non-United States jurisdiction, is pro-
vided, such information: 

(1) May not be misleading in content 
or presentation or inconsistent with 
the required disclosures; 

(2) Is subject to the antifraud provi-
sions of the Act and Commission rules, 
and to rules regarding the use of pro-
motional material promulgated by a 
registered futures association pursuant 
to section 17(j) of the Act; and 

(3) Must be placed as follows, unless 
otherwise specified by Commission 
rules: 

(i) Supplemental performance infor-
mation (not including proprietary trad-
ing results as defined in § 4.35(a)(7), or 
hypothetical, extracted, pro forma or 
simulated trading results) must be 
placed after all required performance 
information; 

(ii) Supplemental non-performance 
information relating to a required dis-
closure may be included with the re-
lated required disclosure; and 

(iii) Other supplemental information 
may be included after all required dis-
closures; Provided, however, That any 
proprietary trading results as defined 
in § 4.35(a)(7), and any hypothetical, ex-
tracted, pro forma or simulated trading 
results included in the Disclosure Doc-
ument must appear as the last disclo-
sure therein following all required and 
non-required disclosures. 

(o) Material information. Nothing set 
forth in §§ 4.31, 4.34, 4.35 or § 4.36 shall 
relieve a commodity trading advisor 

from any obligation under the Act or 
the regulations thereunder, including 
the obligation to disclose all material 
information to existing or prospective 
clients even if the information is not 
specifically required by such sections. 

[60 FR 38189, July 25, 1995, as amended at 66 
FR 53522, Oct. 23, 2001; 75 FR 55430, Sept. 10, 
2010] 

§ 4.35 Performance disclosures. 

(a) General principles—(1) Capsule per-
formance information. Unless otherwise 
specified, disclosure of the past per-
formance of an account or trading pro-
gram required under this § 4.35 must in-
clude the following information: 

(i) The name of the commodity trad-
ing advisor or other person trading the 
account and the name of the trading 
program; 

(ii) The date on which the commodity 
trading advisor or other person trading 
the account began trading client ac-
counts and the date when client funds 
began being traded pursuant to the 
trading program; 

(iii) The number of accounts directed 
by the trading advisor or other person 
trading the account pursuant to the 
trading program specified, as of the 
date of the Disclosure Document; 

(iv)(A) The total assets under the 
management of the trading advisor or 
other person trading the account, as of 
the date of the Disclosure Document; 
and 

(B) The total assets traded pursuant 
to the trading program specified, as of 
the date of the Disclosure Document; 

(v) The largest monthly draw-down 
for the account or trading program 
specified during the most recent five 
calendar year and year-to-date ex-
pressed as a percentage of client funds 
and indicating the month and year of 
the draw-down (the capsule must in-
clude a definition of ‘‘draw-down’’ that 
is consistent with § 4.10(k)); 

(vi) The worst peak-to-valley draw- 
down for the trading program specified 
during the most recent five calendar 
year and year-to-date, expressed as a 
percentage of net asset value and indi-
cating the months and year of the 
draw-down; 

(vii) Subject to § 4.35(a)(2) for the of-
fered trading program, the annual and 
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year-to-date rate-of-return for the pro-
gram specified for the five most recent 
calendar years and year-to-date, com-
puted on a compounded monthly basis; 
Provided, however, That performance of 
the offered trading program must in-
clude monthly rates of return for such 
period; and 

(viii) In the case of the offered trad-
ing program: 

(A)(1) The number of accounts traded 
pursuant to the offered trading pro-
gram that were opened and closed dur-
ing the period specified in § 4.35(a)(5) 
with a positive net lifetime rate of re-
turn as of the date the account was 
closed; and 

(2) A measure of the variability of re-
turns for accounts that were both 
opened and closed during the period 
specified in § 4.35(a)(5) and closed with 
positive net lifetime rates of return; 
and 

(B)(1) The number of accounts traded 
pursuant to the offered trading pro-
gram that were opened and closed dur-
ing the period specified in § 4.35(a)(5) 
with negative net lifetime rates of re-
turn as of the date the account was 
closed; and 

(2) A measure of the variability of re-
turns for accounts that were both 
opened and closed during the period 
specified in § 4.35(a)(5) and closed with 
negative net lifetime rates of return. 

(C) The measure of variability re-
quired by §§ 4.35(a)(1)(viii)(A)(2) and 
(B)(2) may be provided as a range of 
both positive and negative net lifetime 
returns, or by any other form of disclo-
sure that meets the objective of disclo-
sure of the variability of returns expe-
rienced by clients in the trading pro-
gram whose accounts were opened and 
closed during the period specified in 
§ 4.35(a)(5). The net lifetime rate of re-
turn shall be calculated as the com-
pounded product of the monthly rates 
of return for each month the account is 
open. 

(2) Additional requirements with respect 
to the offered trading program. (i) The 
performance of the offered trading pro-
gram must be identified as such and 
separately presented first; 

(ii) The rate of return of the offered 
trading program must be presented on 
a monthly basis for the period specified 

in § 4.35(a)(5), either in a numerical 
table or in a bar graph; 

(iii) A bar graph used to present 
monthly rates of return for the offered 
trading program: 

(A) Must show percentage rate of re-
turn on the vertical axis and one- 
month increments on the horizontal 
axis; 

(B) Must be scaled in such a way as 
to clearly show month-to-month dif-
ferences in rates of return; and 

(C) Must separately display numer-
ical percentage annual rates of return 
for the period covered by the bar graph; 
and 

(iv) The commodity trading advisor 
must make available to prospective 
and existing clients upon request a 
table showing at least quarterly the in-
formation required to be calculated 
pursuant to § 4.35(a)(6). 

(3) Composite presentation. (i) Unless 
such presentation would be misleading, 
the performance of accounts traded 
pursuant to the same trading program 
may be presented in composite form on 
a program-by-program basis, using the 
format set forth in § 4.35(a)(1). 

(ii) Accounts that differ materially 
with respect to rates of return may not 
be presented in the same composite. 

(iii) The commodity trading advisor 
must discuss all material differences 
among the accounts included in a com-
posite. 

(4) Current information. All perform-
ance information presented in the Dis-
closure Document must be current as 
of a date not more than three months 
preceding the date of the Document. 

(5) Time period for required perform-
ance. All required performance infor-
mation must be presented for the most 
recent five calendar years and year-to- 
date or for the life of the trading pro-
gram or account, if less than five 
years. 

(6) Calculation of, and recordkeeping 
concerning, performance information. (i) 
All performance information presented 
in a Disclosure Document, including 
performance information contained in 
any capsule and performance informa-
tion not specifically required by Com-
mission rules, must be current as of a 
date not more than three months pre-
ceding the date of the Document, and 
must be supported by the following 
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amounts, calculated on an accrual 
basis of accounting in accordance with 
generally accepted accounting prin-
ciples, as specified below or by a meth-
od otherwise approved by the Commis-
sion. 

(A) The beginning net asset value for 
the period, which shall represent the 
previous period’s ending net asset 
value; 

(B) All additions, whether voluntary 
or involuntary, during the period; 

(C) All withdrawals and redemptions, 
whether voluntary or involuntary, dur-
ing the period; 

(D) The net performance for the pe-
riod, which shall represent the change 
in the net asset value net of additions, 
withdrawals, redemptions, fees and ex-
penses; 

(E) The ending net asset value for the 
period, which shall represent the begin-
ning net asset value plus or minus ad-
ditions, withdrawals and redemptions, 
and net performance; and 

(F) The rate of return for the period, 
computed on a compounded monthly 
basis, which shall be calculated by di-
viding the net performance by the be-
ginning net asset value. 

(ii) All supporting documents nec-
essary to substantiate the computation 
of such amounts must be maintained in 
accordance with § 1.31. 

(7) Performance of partially-funded ac-
counts. Notwithstanding the foregoing, 
a commodity trading advisor will be 
deemed in compliance with this § 4.35(a) 
concerning the performance of par-
tially-funded accounts if the com-
modity trading advisor presents the 
performance of such accounts in a 
manner that is balanced and is not in 
violation of the antifraud provisions of 
the Commodity Exchange Act or the 
Commission’s regulations thereunder. 

(8) Proprietary trading results. (i) Pro-
prietary trading results shall not be in-
cluded in a Disclosure Document unless 
such performance is prominently la-
beled as proprietary and is set forth 
separately after all disclosures in ac-
cordance with § 4.34(n), together with a 
discussion of any differences between 
such performance and the performance 
of the offered trading program, includ-
ing, but not limited to, differences in 
costs, leverage and trading. 

(ii) For the purposes of § 4.34(n) and 
this § 4.35(a), proprietary trading re-
sults means the performance of any ac-
count in which fifty percent or more of 
the beneficial interest is owned or con-
trolled by: 

(A) The commodity trading advisor 
or any of its principals; 

(B) An affiliate or family member of 
the commodity trading advisor; or 

(C) Any person providing services to 
the account. 

(9) Required legend. Any past perform-
ance presentation, whether or not re-
quired by Commission rules, must be 
preceded with the following statement, 
prominently displayed: 

PAST PERFORMANCE IS NOT NEC-
ESSARILY INDICATIVE OF FUTURE RE-
SULTS. 

(b) Performance to be disclosed. Except 
as provided in § 4.35(a)(7), the com-
modity trading advisor must disclose 
the actual performance of all accounts 
directed by the commodity trading ad-
visor and by each of its trading prin-
cipals; Provided, however, that if the 
trading advisor or its trading prin-
cipals previously have not directed any 
accounts, the trading advisor must 
prominently disclose this fact with one 
of the following statements, as applica-
ble: 

(1) THIS TRADING ADVISOR PRE-
VIOUSLY HAS NOT DIRECTED ANY 
ACCOUNTS; or 

(2) NONE OF THE TRADING PRIN-
CIPALS OF THIS TRADING ADVISOR 
HAS PREVIOUSLY DIRECTED ANY 
ACCOUNTS; or 

(3) NEITHER THIS TRADING ADVI-
SOR NOR ANY OF ITS TRADING 
PRINCIPALS HAVE PREVIOUSLY DI-
RECTED ANY ACCOUNTS. 

If the commodity trading advisor is a 
sole proprietorship, reference to its 
trading principals need not be included 
in the prescribed statement. 

[60 FR 38191, July 25, 1995, as amended at 68 
FR 42967, July 21, 2003; 68 FR 47235, Aug. 8, 
2003] 

§ 4.36 Use, amendment and filing of 
Disclosure Document. 

(a) Subject to paragraph (c) of this 
section, all information contained in 
the Disclosure Document must be cur-
rent as of the date of the Document; 
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Provided, however, that performance in-
formation must be current as of a date 
not more than three months preceding 
the date of the Document. 

(b) No commodity trading advisor 
may use a Disclosure Document dated 
more than nine months prior to the 
date of its use. 

(c)(1) If the commodity trading advi-
sor knows or should know that the Dis-
closure Document is materially inac-
curate or incomplete in any respect, it 
must correct that defect and must dis-
tribute the correction to: 

(i) All existing clients in the trading 
program within 21 calendar days of the 
date upon which the trading advisor 
first knows or has reason to know of 
the defect; and 

(ii) Each previously solicited prospec-
tive client for the trading program 
prior to entering into an agreement to 
direct or to guide such prospective cli-
ent’s commodity interest account pur-
suant to the program. The trading ad-
visor may furnish the correction by 
way of an amended Disclosure Docu-
ment, a sticker on the Document, or 
other similar means. 

(2) The trading advisor may not use 
the Disclosure Document until such 
correction is made. 

(d)(1) The commodity trading advisor 
must electronically file with the Na-
tional Futures Association, pursuant 
to the electronic filing procedures of 
the National Futures Association, the 
Disclosure Document for each trading 
program that it offers or that it in-
tends to offer not less than 21 calendar 
days prior to the date the trading advi-
sor first intends to deliver the Docu-
ment to a prospective client in the 
trading program; and 

(2) The commodity trading advisor 
must electronically file with the Na-
tional Futures Association, pursuant 
to the electronic filing procedures of 
the National Futures Association, the 
subsequent amendments to the Disclo-
sure Document for each trading pro-
gram that it offers or that it intends to 
offer within 21 calendar days of the 
date upon which the trading advisor 

first knows or has reason to know of 
the defect requiring the amendment. 

[60 FR 38192, July 25, 1995, as amended at 62 
FR 18268, Apr. 15, 1997; 65 FR 58650, Oct. 2, 
2000; 67 FR 77411, Dec. 18, 2002; 74 FR 9569, 
Mar. 5, 2009] 

Subpart D—Advertising 

§ 4.40 [Reserved] 

§ 4.41 Advertising by commodity pool 
operators, commodity trading advi-
sors, and the principals thereof. 

(a) No commodity pool operator, 
commodity trading advisor, or any 
principal thereof, may advertise in a 
manner which: 

(1) Employs any device, scheme or ar-
tifice to defraud any participant or cli-
ent or prospective participant or cli-
ent; 

(2) Involves any transaction, practice 
or course of business which operates as 
a fraud or deceit upon any participant 
or client or any prospective participant 
or client; or 

(3) Refers to any testimonial, unless 
the advertisement or sales literature 
providing the testimonial prominently 
discloses: 

(i) That the testimonial may not be 
representative of the experience of 
other clients; 

(ii) That the testimonial is no guar-
antee of future performance or success; 
and 

(iii) If, more than a nominal sum is 
paid, the fact that it is a paid testi-
monial. 

(b)(1) No person may present the per-
formance of any simulated or hypo-
thetical commodity interest account, 
transaction in a commodity interest or 
series of transactions in a commodity 
interest of a commodity pool operator, 
commodity trading advisor, or any 
principal thereof, unless such perform-
ance is accompanied by one of the fol-
lowing: 

(i) The following statement: ‘‘These 
results are based on simulated or hypo-
thetical performance results that have 
certain inherent limitations. Unlike 
the results shown in an actual perform-
ance record, these results do not rep-
resent actual trading. Also, because 
these trades have not actually been ex-
ecuted, these results may have under- 
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