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label as, ‘‘Approved by the Commis-
sion,’’ only those rules that have been 
so approved. 

(2) Notwithstanding the forty-five 
day review period for voluntary ap-
proval under §§ 40.3(b) and 40.5(b) of this 
chapter, the operating rules and the 
terms and conditions of products sub-
mitted for voluntary Commission ap-
proval under § 40.3 or § 40.5 of this chap-
ter that have been submitted at the 
same time as an application for con-
tract market designation or an applica-
tion under § 38.3(a)(2) to reinstate the 
designation of a dormant contract mar-
ket as defined in § 40.1 of this chapter, 
or while one of the foregoing is pend-
ing, will be deemed approved by the 
Commission no earlier than the facil-
ity is deemed to be designated or rein-
stated. 

(b) Self-certification of rules and prod-
ucts. Rules of a designated contract 
market and subsequent amendments 
thereto, including both operational 
rules and the terms or conditions of 
products listed for trading on the facil-
ity, not voluntarily submitted for prior 
Commission approval pursuant to para-
graph (a) of this section must be sub-
mitted to the Commission with a cer-
tification that the rule, rule amend-
ment or product complies with the Act 
or rules thereunder pursuant to the 
procedures of §§ 40.6 and 40.2 of this 
chapter, as applicable. Provided, how-
ever, any rule or rule amendment that 
would, for a delivery month having 
open interest, materially change a 
term or condition of a contract for fu-
ture delivery in an agricultural com-
modity enumerated in section 1a(4) of 
the Act, or of an option on such a con-
tract or commodity, must be submitted 
to the Commission prior to its imple-
mentation for review and approval 
under § 40.4 of this chapter. 

(c) An applicant for designation, or a 
designated contract market, may re-
quest that the Commission consider 
under the provisions of section 15(b) of 
the Act any of the contract market’s 
rules or policies, including both oper-
ational rules and the terms or condi-
tions of products listed for trading. 

[66 FR 42277, Aug. 10, 2001, as amended at 67 
FR 62878, Oct. 9, 2002] 

§ 38.5 Information relating to contract 
market compliance. 

(a) Upon request by the Commission, 
a designated contract market shall file 
with the Commission such information 
related to its business as a contract 
market, including information relating 
to data entry and trade details, in the 
form and manner and within the time 
as specified by the Commission in the 
request. 

(b) Upon request by the Commission, 
a designated contract market shall file 
with the Commission a written dem-
onstration, containing such supporting 
data, information and documents, in 
the form and manner and within such 
time as the Commission may specify, 
that the designated contract market is 
in compliance with one or more des-
ignation criteria or core principles as 
specified in the request, or that is re-
quested by the Commission to enable 
the Commission to satisfy its obliga-
tions under the Act. 

(c) Delegation of authority. The Com-
mission hereby delegates, until it or-
ders otherwise, the authority set forth 
in paragraph (b) to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time. The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
paragraph. Nothing in this paragraph 
prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this paragraph. 

(d) Upon a change of ownership of an 
existing designated contract market, 
the new owner shall file with the Sec-
retary of the Commission at its Wash-
ington, DC, headquarters, a certifi-
cation that the designated contract 
market meets all of the requirements 
of sections 5(b) and 5(d) of the Act and 
the provisions of this part 38. 

[66 FR 42277, Aug. 10, 2001, as amended at 67 
FR 62878, Oct. 9, 2002; 71 FR 1964, Jan. 12, 
2006] 

§ 38.6 Enforceability. 

An agreement, contract or trans-
action entered into on or pursuant to 
the rules of a designated contract mar-
ket shall not be void, voidable, subject 
to rescission or otherwise invalidated 

VerDate Mar<15>2010 15:51 Apr 25, 2011 Jkt 223054 PO 00000 Frm 00488 Fmt 8010 Sfmt 8010 Q:\17\X17\223054.TXT ofr150 PsN: PC150



479 

Commodity Futures Trading Commission Pt. 38, App. A 

or rendered unenforceable as a result 
of: 

(a) A violation by the designated con-
tract market of the provisions of sec-
tion 5 of the Act or this part 38; or 

(b) Any Commission proceeding to 
alter or supplement a rule, term or 
condition under section 8a(7) of the 
Act, to declare an emergency under 
section 8a(9) of the Act, or any other 
proceeding the effect of which is to 
alter, supplement, or require a des-
ignated contract market to adopt a 
specific term or condition, trading rule 
or procedure, or to take or refrain from 
taking a specific action. 

APPENDIX A TO PART 38—GUIDANCE ON 
COMPLIANCE WITH DESIGNATION CRI-
TERIA 

This appendix provides guidance on meet-
ing the criteria for designation under Sec-
tions 5(b) and 6 of the Act and this part, both 
initially and on an ongoing basis. The guid-
ance following each designation criterion is 
illustrative only of the types of matters an 
applicant may address, as applicable, and is 
not intended to be used as a mandatory 
checklist. Addressing the issues and ques-
tions set forth in this appendix would help 
the Commission in its consideration of 
whether the application has met the criteria 
for designation. To the extent that compli-
ance with, or satisfaction of, a criterion for 
designation is not self-explanatory from the 
face of the contract market’s rules (as de-
fined in § 40.1 of this chapter), the application 
should include an explanation or other form 
of documentation demonstrating that the 
applicant meets the designation criteria of 
Section 5(b) of the Act. 

Designation Criterion 1 of section 5(b) of 
the Act: IN GENERAL—To be designated as a 
contract market, the board of trade shall dem-
onstrate to the Commission that the board of 
trade meets the criteria specified in this appen-
dix. 

A board of trade preparing to submit to the 
Commission an application for designation 
as a contract market is encouraged to con-
tact Commission staff for guidance and as-
sistance in preparing an application. Appli-
cants may submit a draft application for re-
view and feedback prior to the submission of 
an actual application without triggering the 
application review procedures of § 38.3. 

Designation Criterion 2 of section 5(b) of 
the Act: PREVENTION OF MARKET MANIP-
ULATION—The board of trade shall have the 
capacity to prevent market manipulation 
through market surveillance, compliance, and 
enforcement practices and procedures, including 
methods for conducting real-time monitoring of 

trading and comprehensive and accurate trade 
reconstructions. 

A designation application should dem-
onstrate a capacity to prevent market ma-
nipulation, including that the contract mar-
ket has trading and participation rules de-
terring abuses and a dedicated regulatory de-
partment, or an effective delegation of that 
function. 

Designation Criterion 3 of section 5(b) of 
the Act: FAIR AND EQUITABLE TRADING— 
The board of trade shall establish and enforce 
trading rules to ensure fair and equitable trad-
ing through the facilities of the contract market, 
and the capacity to detect, investigate, and dis-
cipline any person that violates the rules. The 
rules may authorize—(A) transfer trades or of-
fice trades; (B) an exchange of—(i) futures in 
connection with a cash commodity transaction; 
(ii) futures for cash commodities; or (iii) futures 
for swaps; or (C) a futures commission mer-
chant, acting as principal or agent, to enter into 
or confirm the execution of a contract for the 
purchase or sale of a commodity for future de-
livery if the contract is reported, recorded, or 
cleared in accordance with the rules of the con-
tract market or a derivatives clearing organiza-
tion. 

(a) Establishing and enforcing trading 
rules to ensure fair and equitable trading on 
a contract market, among other things, in-
cludes providing to market participants, on 
a fair, equitable and timely basis, informa-
tion regarding, prices, bids and offers, as ap-
plicable to the market. 

(b) Such trading rules should be designed 
with adequate specificity. 

(c) A contract market that authorizes 
transfer trades or office trades; an exchange 
of futures for physicals or futures for swaps; 
or any other non-competitive transactions, 
including block trades, should have rules 
particularly authorizing such transactions 
and establishing appropriate recordkeeping 
requirements. 

Designation Criterion 4 of section 5(b) of 
the Act: TRADE EXECUTION FACILITY— 
The board of trade shall—(A) establish and en-
force rules defining, or specifications detailing, 
the manner of operation of the trade execution 
facility maintained by the board of trade, in-
cluding rules or specifications describing the op-
eration of any electronic matching platform; 
and (B) demonstrate that the trade execution 
facility operates in accordance with the rules or 
specifications. 

(a) An application of a board of trade to be 
designated as a contract market should in-
clude the system’s trade-matching algorithm 
and order entry procedures. An application 
involving a trade-matching algorithm that is 
based on order priority factors other than 
price and time should include a brief expla-
nation of the algorithm. 

(b) A designated contract market’s speci-
fications on initial and periodic objective 
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