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be signed by the commodity pool oper-
ator in accordance with paragraph (h)
of this section.

(2)1) A commodity pool operator
may initially elect any fiscal year for a
pool, but the first fiscal year may not
end more than one year after the pool’s
formation. For purposes of this section,
a pool shall be deemed to be formed as
of the date the pool operator first re-
ceives funds, securities or other prop-
erty for the purchase of an interest in
the pool.

(2) If a commodity pool operator
elects a fiscal year other than the cal-
endar year, it must give written notice
of the election to all participants and
must file the notice with the National
Futures Association within 90 calendar
days after the date of the pool’s forma-
tion. If this notice is not given, the
pool operator will be deemed to have
elected the calendar year as the pool’s
fiscal year.

(3) The commodity pool operator
must continue to use the elected fiscal
year for the pool unless it provides
written notice of any proposed change
to all participants and files such notice
with the National Futures Association
at least 90 days before the change and
the National Futures Association does
not disapprove the change within 30
days after the filing of the notice.

(h)(1) Each Account Statement and
Annual Report, including an Account
Statement or Annual Report provided
pursuant to §4.7(b) or 4.12(b), must con-
tain an oath or affirmation that, to the
best of the knowledge and belief of the
individual making the oath or affirma-
tion, the information contained in the
document is accurate and complete;
Provided, however, That it shall be un-
lawful for the individual to make such
oath or affirmation if the individual
knows or should know that any of the
information in the document is not ac-
curate and complete.

(2) Each oath or affirmation must be
made by a representative duly author-
ized to bind the pool operator, and

(i) for the copy of a commodity pool’s
Annual Report submitted to the Na-
tional Futures Association, such rep-
resentative shall satisfy the required
oath or affirmation through compli-
ance with the National Futures Asso-
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ciation’s electronic filing procedures,
and

(ii) for a commodity pool Account
Statement or Annual Report distrib-
uted to participants, a facsimile of the
manually signed oath or affirmation of
such representative may be used so
long as the manually signed original is
retained in accordance with §4.23.

(3) For each manually signed oath or
affirmation, there must be typed be-
neath the signed oath or affirmation:

(i) The name of the individual sign-
ing the document;

(ii) The capacity in which he is sign-
ing;

(iii) The name of the commodity pool
operator for whom he is signing; and

(iv) The name of the commodity pool
for which the document is being dis-
tributed.

(i) The Account Statement or Annual
Report may be distributed to a pool
participant by means of electronic
media if the participant so consents;
Provided, That prior to the trans-
mission of any Account Statement or
Annual Report by means of electronic
media, a commodity pool operator
must disclose to the participant that it
intends to distribute electronically the
Account Statement or Annual Report
or both documents, as the case may be,
absent objection from the participant,
which objection, if any, the participant
must make no later than 10 business
days following its receipt of the disclo-
sure.

(Approved by the Office of Management and
Budget under control number 3038-0005)

(Secs. 2(a)(1), 4c(a)-(d), 4d, 4f, 4g, 4k, 4m, 4n,
8a, 15 and 17, Commodity Exchange Act (7
U.S.C. 2, 4, 6¢c(a)—~(d), 6f, 6g, 6k, 6m, 6n, 12a, 19
and 21; 5 U.S.C. 552 and 552b))

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22,
1982; 52 FR 41986, Nov. 2, 1987; 66 FR 81334,
Dec. 26, 2000; 67 FR 77411, Dec. 18, 2002; 68 FR
47234, Aug. 8, 2003; 68 FR 52837, Sept. 8, 2003;
71 FR 8942, Feb. 22, 2006; 74 FR 57590, Nov. 9,
2009]

§4.23 Recordkeeping.

Each commodity pool operator reg-
istered or required to be registered
under the Act must make and keep the
following books and records in an accu-
rate, current and orderly manner at its
main business office and in accordance
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with §1.31. All books and records re-
quired by this section except those re-
quired by paragraphs (a)(3), (a)@),
(b)1), (b)(2) and (b)(3) must be made
available to participants for inspection
and copying during normal business
hours at the main business office of the
pool operator. Upon request, copies
must be sent by mail to any partici-
pant within five business days if rea-
sonable reproduction and distribution
costs are paid by the pool participant.
If the commodity pool operator’s main
business office is outside of the United
States, its territories or possessions,
then upon the request of a Commission
representative, the pool operator must
provide such books and records as re-
quested at the place in the United
States, its territories or possessions
designated by the representative with-
in 72 hours after the pool operator re-
ceives the request.

(a) Concerning the commodity pool: (1)
An itemized daily record of each com-
modity interest transaction of the
pool, showing the transaction date,
quantity, commodity interest, and, as
applicable, price or premium, delivery
month or expiration date, whether a
put or a call, strike price, underlying
contract for future delivery or under-
lying physical, the futures commission
merchant and/or retail foreign ex-
change dealer carrying the account and
the introducing broker, if any, whether
the commodity interest was purchased,
sold (including, in the case of a retail
forex transaction, offset), exercised, ex-
pired (including, in the case of a retail
forex transaction, whether it was
rolled forward), and the gain or loss re-
alized.

(2) A journal of original entry or
other equivalent record showing all re-
ceipts and disbursements of money, se-
curities and other property.

(3) The acknowledgement specified
by §4.21(b) for each participant in the
pool.

(4) A subsidiary 1ledger or other
equivalent record for each participant
in the pool showing the participant’s
name and address and all funds, securi-
ties and other property that the pool
received from or distributed to the par-
ticipant.

(5) Adjusting entries and any other
records of original entry or their equiv-
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alent forming the basis of entries in
any ledger.

(6) A general ledger or other equiva-
lent record containing details of all
asset, liability, capital, income and ex-
pense accounts.

(7) Copies of each confirmation of a
commodity interest transaction of the
pool, each purchase and sale statement
and each monthly statement for the
pool received from a futures commis-
sion merchant or retail foreign ex-
change dealer.

(8) Cancelled checks, bank state-
ments, journals, ledgers, invoices, com-
puter generated records, and all other
records, data and memoranda prepared
or received in connection with the op-
eration of the pool.

(9) The original or a copy of each re-
port, letter, circular, memorandum,
publication, writing, advertisement or
other literature or advice (including
the texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations) distributed or caused to be dis-
tributed by the commodity pool oper-
ator to any existing or prospective pool
participant or received by the pool op-
erator from any commodity trading ad-
visor of the pool, showing the first date
of distribution or receipt if not other-
wise shown on the document.

(10) A Statement of Financial Condi-
tion as of the close of (i) each regular
monthly period if the pool had net as-
sets of $500,000 or more at the begin-
ning of the pool’s fiscal year, or (ii)
each regular quarterly period for all
other pools. The Statement must be
completed within 30 days after the end
of that period.

(11) A Statement of Income (Lioss) for
the period between (i) the later of: (A)
the date of the most recent Statement
of Financial Condition furnished to the
Commission pursuant to §4.22(c), (B)
April 1, 1979 or (C) the formation of the
pool, and (ii) the date of the Statement
of Financial Condition required by
paragraph (a)(10) of this section. The
Statement must be completed within
30 days after the end of that period.

(12) A manually signed copy of each
Account Statement and Annual Report
provided pursuant to §4.22, 4.7(b) or
4.12(b), and records of the key financial
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balances submitted to the National Fu-
tures Association for each commodity
pool Annual Report, which records
must clearly demonstrate how the key
financial balances were compiled from
the Annual Report.

(b) Concerning the commodity pool op-
erator: (1) An itemized daily record of
each commodity interest transaction
of the commodity pool operator and
each principal thereof, showing the
transaction date, quantity, commodity
interest, and, as applicable, price or
premium, delivery month or expiration
date, whether a put or a call, strike
price, underlying contract for future
delivery or underlying physical, the fu-
tures commission merchant or retail
foreign exchange dealer carrying the
account and the introducing broker, if
any whether the commodity interest
was purchased, sold, exercised, or ex-
pired, and the gain or loss realized.

(2) Each confirmation of a com-
modity interest transaction, each pur-
chase and sale statement and each
monthly statement furnished by a fu-
tures commission merchant or retail
foreign exchange dealer to:

(i) The commodity pool operator re-
lating to a personal account of the pool
operator; and

(ii) BEach principal of the pool oper-
ator relating to a personal account of
such principal.

(3) Books and records of all other
transactions in all other activities in
which the pool operator engages. Those
books and records must include can-
celled checks, bank statements, jour-
nals, ledgers, invoices, computer gen-
erated records and all other records,
data and memoranda which have been
prepared in the course of engaging in
those activities.

(Approved by the Office of Management and
Budget under control number 3038-0005)

(Secs. 2(a)(1), 4c(a)-(d), 4d, 4f, 4g, 4k, 4m, 4n,
8a, 15 and 17, Commodity Exchange Act (7
U.S.C. 2, 4, 6c(a)-(d), 6f, 6g, 6k, 6m, 6n, 12a, 19
and 21; 5 U.S.C. 552 and 552b))

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22,
1982; 48 FR 35299, Aug. 3, 1983; 60 FR 38183,
July 25, 1995; 71 FR 8943, Feb. 22, 2006; 75 FR
55428, Sept. 10, 2010]
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§4.24 General disclosures required.

Except as otherwise provided herein,
a Disclosure Document must include
the following information.

(a) Cautionary Statement. The fol-
lowing Cautionary Statement must be
prominently displayed on the cover
page of the Disclosure Document.

THE COMMODITY FUTURES TRADING
COMMISSION HAS NOT PASSED UPON
THE MERITS OF PARTICIPATING IN THIS
POOL NOR HAS THE COMMISSION
PASSED ON THE ADEQUACY OR ACCU-
RACY OF THIS DISCLOSURE DOCUMENT.

(b) Risk Disclosure Statement. (1) The
following Risk Disclosure Statement
must be prominently displayed imme-
diately following any disclosures re-
quired to appear on the cover page of
the Disclosure Document as provided
by the Commission, by any applicable
federal or state securities laws and reg-
ulations or by any applicable laws of
non-United States jurisdictions.

RISK DISCLOSURE STATEMENT

YOU SHOULD CAREFULLY CONSIDER
WHETHER YOUR FINANCIAL CONDITION
PERMITS YOU TO PARTICIPATE IN A
COMMODITY POOL. IN SO DOING, YOU
SHOULD BE AWARE THAT COMMODITY
INTEREST TRADING CAN QUICKLY LEAD
TO LARGE LOSSES AS WELL AS GAINS.
SUCH TRADING LOSSES CAN SHARPLY
REDUCE THE NET ASSET VALUE OF THE
POOL AND CONSEQUENTLY THE VALUE
OF YOUR INTEREST IN THE POOL. IN AD-
DITION, RESTRICTIONS ON REDEMP-
TIONS MAY AFFECT YOUR ABILITY TO
WITHDRAW YOUR PARTICIPATION IN
THE POOL. IN ADDITION, RESTRICTIONS
ON REDEMPTIONS MAY AFFECT YOUR
ABILITY TO WITHDRAW YOUR PARTICI-
PATION IN THE POOL.

FURTHER, COMMODITY POOLS MAY BE
SUBJECT TO SUBSTANTIAL CHARGES
FOR MANAGEMENT, AND ADVISORY AND
BROKERAGE FEES. IT MAY BE NEC-
ESSARY FOR THOSE POOLS THAT ARE
SUBJECT TO THESE CHARGES TO MAKE
SUBSTANTIAL TRADING PROFITS TO
AVOID DEPLETION OR EXHAUSTION OF
THEIR ASSETS. THIS DISCLOSURE DOCU-
MENT CONTAINS A COMPLETE DESCRIP-
TION OF EACH EXPENSE TO BE CHARGED
THIS POOL AT PAGE (insert page number)
AND A STATEMENT OF THE PERCENT-
AGE RETURN NECESSARY TO BREAK
EVEN, THAT IS, TO RECOVER THE
AMOUNT OF YOUR INITIAL INVESTMENT,
AT PAGE (insert page number).
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