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an exclusion from the definition of the
term “commodity pool operator” under
the Act and, therefore, who is not sub-
ject to registration or regulation as a
pool operator under the Act; Provided,
that such disclosure is made in accord-
ance with the requirements of any
other federal or state regulatory au-
thority to which the qualifying entity
is subject. The qualifying entity may
make such disclosure by including the
information in any document that its
other Federal or State regulator re-
quires to be furnished routinely to par-
ticipants or, if no such document is
furnished routinely, the information
may be disclosed in any instrument es-
tablishing the entity’s investment poli-
cies and objectives that the other regu-
lator requires to be made available to
the entity’s participants; and

(ii) Will submit to such special calls
as the Commission may make to re-
quire the qualifying entity to dem-
onstrate compliance with the provi-
sions of this §4.5(c); Provided, however,
that the making of such representa-
tions shall not be deemed a substitute
for compliance with any criteria appli-
cable to commodity futures or com-
modity options trading established by
any regulator to which such person or
qualifying entity is subject.

(3) The notice of eligibility must be
filed with the National Futures Asso-
ciation prior to the date upon which
such person intends to operate the
qualifying entity pursuant to the ex-
clusion provided by this section.

(4) The notice of eligibility shall be
effective upon filing.

(d)(1) Each person who has claimed
an exclusion hereunder must, in the
event that any of the information con-
tained or representations made in the
notice of eligibility becomes inac-
curate or incomplete, amend the notice
electronically through National Fu-
tures Association’s electronic exemp-
tion filing system as may be necessary
to render the notice of eligibility accu-
rate and complete.

(2) This amendment required by para-
graph (d)(1) of this section shall be
filed within fifteen business days after
the occurrence of such event.

(e) An exclusion claimed hereunder
shall cease to be effective upon any
change which would render:
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(1) A person as to whom such exclu-
sion has been claimed ineligible under
paragraph (a) of this section;

(2) The entity for which such exclu-
sion has been claimed ineligible under
paragraph (b) of this section; or

(3) Either the representations made
pursuant to paragraph (c¢)(2) of this sec-
tion inaccurate or the continuation of
such representations false or mis-
leading.

(f) Any notice required to be filed
hereunder must be filed by a represent-
ative duly authorized to bind the per-
son specified in paragraph (a) of this
section.

(g) The filing of a notice of eligibility
or the application of “non-pool status”
under this section will not affect the
ability of a person to qualify for an ex-
emption from registration as a com-
modity pool operator under §4.13 in
connection with the operation of an-
other trading vehicle that is not cov-
ered under this §4.5.

[50 FR 15882, Apr. 23, 1985; 50 FR 18859, May 3,
1985, as amended at 58 FR 6374, Jan. 28, 1993;
58 FR 43793, Aug. 18, 1993; 65 FR 24128, Apr. 25,
2000; 65 FR 25980, May 4, 2000; 67 FR 77410,
Dec. 18, 2002; 68 FR 47230, Aug. 8, 2003; 72 FR
1662, Jan. 16, 2007]

§4.6 Exclusion for certain otherwise
regulated persons from the defini-
tion of the term “commodity trading
advisor.”

(a) Subject to compliance with the
provisions of this section, the following
persons, and any principal or employee
thereof, shall be excluded from the def-
inition of the term “commodity trading
advisor:”

(1) An insurance company subject to
regulation by any State, or any whol-
ly-owned subsidiary or employee there-
of; Provided, however, That its com-
modity interest advisory activities are
solely incidental to the conduct of the
insurance business of the insurance
company as such; and

(2) A person who is excluded from the
definition of the term “commodity pool
operator” by §4.5; Provided, however,
That:

(i) Its commodity interest advisory
activities are solely incidental to its
operation of those trading vehicles for
which §4.5 provides relief; and

(ii) Where necessary, prior to pro-
viding any commodity interest trading
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advice to any such trading vehicle the
person files a notice of eligibility as
specified in §4.5 to claim the relief
available under that section.

(b) Any person who has claimed an
exclusion under this §4.6 must submit
to such special calls as the Commission
may make to require the person to
demonstrate compliance with the pro-
visions of paragraph (a) of this section.

(c) An exclusion claimed under this
§4.6 shall cease to be effective upon any
change which would render the person
claiming the exclusion ineligible under
paragraph (a) of this section.

[62 FR 41984, Nov. 2, 1987]

§4.7 Exemption from certain part 4 re-
quirements for commodity pool op-
erators with respect to offerings to
qualified eligible persons and for
commodity trading advisors with
respect to advising qualified eligi-
ble persons.

This section is organized as follows:
Paragraph (a) contains definitions for
the purposes of §4.7; paragraph (b) con-
tains the relief available to commodity
pool operators under §4.7; paragraph (c)
contains the relief available to com-
modity trading advisors under §4.7;
paragraph (d) concerns the Notice of
Claim for Exemption under §4.7; and
paragraph (e) addresses the effect of an
insignificant deviation from a term,
condition or requirement of §4.7.

(a) Definitions. Paragraph (a)(1) of
this section contains general defini-
tions, paragraph (a)(2) of this section
contains the definition of the term
qualified eligible person with respect to
those persons who do not need to sat-
isfy the Portfolio Requirement and
paragraph (a)(3) of this section con-
tains the definition of the term quali-
fied eligible person with respect to those
persons who must satisfy the Portfolio
Requirement. For the purposes of this
section:

(1) In general—(i) Affiliate of, or a per-
son affiliated with, a specified person
means a person that directly or indi-
rectly through one or more persons,
controls, is controlled by, or is under
common control with the specified per-
son.

(ii) Exempt account means the ac-
count of a qualified eligible person that
is directed or guided by a commodity
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trading advisor pursuant to an effec-
tive claim for exemption under §4.7.

(iii) Exempt pool means a pool that is
operated pursuant to an effective claim
for exemption under §4.7.

(iv) Non-United States person means:

(A) A natural person who is not a
resident of the United States;

(B) A partnership, corporation or
other entity, other than an entity or-
ganized principally for passive invest-
ment, organized under the laws of a
foreign jurisdiction and which has its
principal place of business in a foreign
jurisdiction;

(C) An estate or trust, the income of
which is not subject to United States
income tax regardless of source;

(D) An entity organized principally
for passive investment such as a pool,
investment company or other similar
entity; Provided, That units of partici-
pation in the entity held by persons
who do not qualify as Non-United
States persons or otherwise as quali-
fied eligible persons represent in the
aggregate less than 10% of the bene-
ficial interest in the entity, and that
such entity was not formed principally
for the purpose of facilitating invest-
ment by persons who do not qualify as
Non-United States persons in a pool
with respect to which the operator is
exempt from certain requirements of
part 4 of the Commission’s regulations
by virtue of its participants being Non-
United States persons; and

(E) A pension plan for the employees,
officers or principals of an entity orga-
nized and with its principal place of
business outside the United States.

(v) Portfolio Requirement means that a
person:

(A) Owns securities (including pool
participations) of issuers not affiliated
with such person and other invest-
ments with an aggregate market value
of at least $2,000,000;

(B) Has had on deposit with a futures
commission merchant, for its own ac-
count at any time during the six-
month period preceding either the date
of sale to that person of a pool partici-
pation in the exempt pool or the date
that the person opens an exempt ac-
count with the commodity trading ad-
visor, at least $200,000 in exchange-
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