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in the product’s rules, and which are
made by an independent third party.

(G) Option contract terms. For reg-
istered entities that are in compliance
with the daily reporting requirements
of §16.01 of this chapter, changes to op-
tion contract rules relating to the
strike price listing procedures, strike
price intervals, and the listing of strike
prices on a discretionary basis.

(H) Trading Months. For registered
entities that are in compliance with
the daily reporting requirements of
§16.01 of this chapter, the initial listing
of trading months which are within the
currently established cycle of trading
months.

[66 FR 42283, Aug. 10, 2001, as amended at 67
FR 62879, Oct. 9, 2002; 69 FR 67505, Nov. 18,
2004; 71 FR 1970, Jan. 12, 2006; 73 FR 8605, Feb.
14, 2008, 74 FR 12202, Mar. 23, 2009; 74 FR 17394,
Apr. 15, 2009]

§40.7 Delegations.

(a) Procedural matters—(1) Review of
products or rules. The Commission here-
by delegates, until it orders otherwise,
to the Director of the Division of Clear-
ing and Intermediary Oversight and
separately to the Director of the Divi-
sion of Market Oversight or to the Di-
rector’s delegatee with the concurrence
of the General Counsel or the General
Counsel’s delegatee, authority to re-
quest under §40.3(b)(2) or §40.5(b)(2)
that the entity requesting approval
amend the proposed product, rule or
rule amendment or supplement the
submission, to notify a submitting en-
tity under §40.3(c) or §40.5(c) that the
time for review has been extended, and
to notify the submitting entity under
§40.3(d) or §40.5(d) that the Commission
is not approving, or is unable to ap-
prove, the proposed product, rule or
rule amendment.

(2) Emergency rules. The Commission
hereby delegates authority to the Di-
rectors of Division of Market Oversight
and Division of Clearing and Inter-
mediary Oversight or the delegatees of
the Directors, authority to receive no-
tification and the required -certifi-
cation of emergency rules under
§40.6(a)(2).

(3) The Commission hereby delegates
to the Director of the Division of Mar-
ket Oversight or to the Director’s dele-
gate, with the concurrence of the Gen-
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eral Counsel or the General Counsel’s
delegate, the authority to determine
whether a rule change submitted by a
DCM for a materiality determination
under §40.4(b)(9) is not material (in
which case it may be reported pursuant
to the provisions of §40.6(c)), or is ma-
terial, in which case he or she shall no-
tify the DCM that the rule change
must be submitted for the Commis-
sion’s prior approval.

(b) Approval authority. The Commis-
sion hereby delegates, until the Com-
mission orders otherwise, to the Direc-
tor of the Division of Clearing and
Intermediary Oversight and separately
to the Director of the Division of Mar-
ket Oversight, with the concurrence of
the General Counsel or the General
Counsel’s delegatee, to be exercised by
either of such Directors or by such
other employee or employees of the
Commission under the supervision of
such Directors as may be designated
from time to time by the Directors, the
authority to approve, pursuant to sec-
tion 5c(c)(3) of the Act and §40.5, rules
or rule amendments of a registered en-
tity that:

(1) Relate to, but do not substan-
tially change, the quantity, quality, or
other delivery specifications, proce-
dures, or obligations for delivery, cash
settlement, or exercise under an agree-
ment, contract or transaction approved
for trading by the Commission; daily
settlement prices; clearing position
limits; requirements or procedures for
governance of a registered entity; pro-
cedures for transfer trades; trading
hours; minimum price fluctuations;
and maximum price limit and trading
suspension provisions;

(2) Reflect routine modifications that
are required or anticipated by the
terms of the rule of a registered entity;

(3) Establish or amend speculative
limits or position accountability provi-
sions that are in compliance with the
requirements of the Act and Commis-
sion regulations;

(4) Are in substance the same as a
rule of the same or another registered
entity which has been approved pre-
viously by the Commission pursuant to
section bc(c)(3) of the Act;

(5) Are consistent with a specific,
stated policy or interpretation of the
Commission; or
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(6) Relate to the listing of additional
trading months of approved contracts.

(c) The Directors may submit to the
Commission for its consideration any
matter that has been delegated pursu-
ant to paragraph (a) or (b) of this sec-
tion.

(d) Nothing in this section shall be
deemed to prohibit the Commission, at
its election, from exercising the au-
thority delegated in paragraph (a) or
(b) of this section to the Directors.

[66 FR 42283, Aug. 10, 2001, as amended at 67
FR 62352, Oct. 7, 2002; 67 FR 62880, Oct. 9, 2002;
71 FR 1971, Jan. 12, 2006; 74 FR 12203, Mar. 23,
2009]

§40.8 Availability of public informa-
tion.

(a) The following sections of all ap-
plications to become a designated con-
tract market, derivatives execution
transaction facility or designated
clearing organization will be public:
transmittal letter, proposed rules, the
applicant’s regulatory compliance
chart, documents establishing the ap-
plicant’s legal status, documents set-
ting forth the applicant’s governance
structure, and any other part of the ap-
plication not covered by a request for
confidential treatment.

(b) The following submissions re-
quired by §36.3(c)(4) of this chapter by
an electronic trading facility on which
significant price discovery contracts
are traded or executed will be public:
rulebook, the facility’s regulatory
compliance chart, documents estab-
lishing the facility’s legal status, docu-
ments setting forth the facility’s gov-
ernance structure, and any other parts
of the submissions not covered by a re-
quest for confidential treatment.

(¢c) Any information required to be
made publicly available by a registered
entity under Sections 5(d)(7), 5a(d)(4)
and 5b(c)(2)(Li) of the Act, respectively,
will be treated as public information
by the Commission at the time an
order of designation or registration is
issued by the Commission, a registered
entity is deemed to be designated or
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registered, or a rule or rule amendment
of the registered entity is approved or
deemed to be approved by the Commis-
sion or can first be made effective the
day following its certification by the
registered entity.

(d) Commission staff will not con-
sider requests for confidential treat-
ment of information that is required to
be made public under section 5(d)(7) of
the Act of Commission regulations
§40.3(a)(7) or §40.5(a)(8).

[67 FR 62880, Oct. 9, 2002, as amended at 69 FR
67505, Nov. 18, 2004; 71 FR 1971, Jan. 12, 2006;
74 FR 17394, Apr. 15, 2009]

EDITORIAL NOTE: At 74 FR 17394, Apr. 15,
2009, §40.8 was amended by adding (c); how-
ever, the amendment could not be incor-
porated because (c) already exists.

APPENDIX A TO PART 40—GUIDELINE NO.
1

(a) Application for Designation of Physical
Delivery Futures Contracts

A board of trade shall submit:

(1) The rules setting froth the terms and
conditions of the futures contract.

(2) A description of the cash market for the
commodity on which the contract is based.

(i) The description may include, in addi-
tion to or in lieu of materials prepared by
the board of trade, existing studies by indus-
try trade groups, academics, governmental
bodies or other entities, reports of consult-
ants, or other materials which provide a de-
scription of the underlying cash market.

(ii) Where the same, or a closely related
commodity, is already designated as a con-
tract market which and is not dormant, the
cash market description can be confined to
those aspects relevant to particular term(s)
or condition(s) which differ from such exist-
ing contract.

(3) A demonstration that the terms and
conditions, as a whole, will result in a deliv-
erable supply such that the contract will not
be conducive to price manipulation or distor-
tion and that the deliverable supply reason-
ably can be expected to be available to short
traders and salable by long traders at its
market value in normal cash marketing
channels.

For purposes of this demonstration, pro-
vide the following information in chart or
narrative form.
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