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the filings made by the Material Affili-
ated Person pursuant to sections 13 or
15 of the Securities Exchange Act of
1934 and the Investment Company Act
of 1940.

(4) No retail foreign exchange dealer
shall be required to furnish to the Com-
mission any examination report of any
Federal banking agency or any super-
visory recommendations or analyses
contained therein with respect to a Ma-
terial Affiliated Person that is subject
to the regulation of a Federal banking
agency. All information received by
the Commission pursuant to this sec-
tion concerning a Material Affiliated
Person that is subject to examination
by or the reporting requirements of a
Federal banking agency shall be
deemed confidential for the purposes of
section 8 of the Act.

(5) The furnishing of any information
or documents by a retail foreign ex-
change dealer pursuant to this section
shall not constitute an admission for
any purpose that a Material Affiliated
Person is otherwise subject to the Act.

(d) Special provisions with respect to
Material Affiliated Persons subject to the
supervision of a Foreign Regulatory Au-
thority. A retail foreign exchange deal-
er shall be deemed to be in compliance
with the reporting requirements of
paragraph (a)(2) of this section with re-
spect to a Material Affiliated Person if
such retail foreign exchange dealer fur-
nishes, or causes such Material Affili-
ated Person to make available, in ac-
cordance with the provisions of this
section, copies of any financial or risk
exposure reports filed by such Material
Affiliated Person with a foreign futures
authority or other foreign regulatory
authority, provided that:

(1) The retail foreign exchange dealer
agrees to use its best efforts to obtain
from the Material Affiliated Person
and to cause the Material Affiliated
Person to provide, directly or through
its foreign futures authority or other
foreign regulatory authority, any sup-
plemental information the Commission
may request and there is no statute or
other bar in the foreign jurisdiction
that would preclude the retail foreign
exchange dealer, the Material Affili-
ated Person, the foreign futures au-
thority or other foreign regulatory au-
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thority from providing such informa-
tion to the Commission; or

(2) The foreign futures authority or
other foreign regulatory authority
with whom the Material Affiliated Per-
son files such reports has entered into
an information sharing agreement with
the Commission which is in effect as of
the retail foreign exchange dealer’s fis-
cal year-end and which will allow the
Commission to obtain the type of infor-
mation required herein. The retail for-
eign exchange dealer shall file a copy
of the original report and a copy trans-
lated into the English language. For
the purposes of this section, the term
“Foreign Futures Authority” shall have
the meaning set forth in section 1a(10)
of the Act.

(e) Confidentiality. All information
obtained by the Commission pursuant
to the provisions of this section from a
retail foreign exchange dealer con-
cerning a Material Associated Person
shall be deemed confidential informa-
tion for the purposes of section 8 of the
Act.

(f) Implementation schedule. Each re-
tail foreign exchange dealer who is sub-
ject to the requirements of this section
shall file the information required by
paragraph (a)(1) of this section within
60 calendar days after registration is
granted, and the information required
by paragraph (a)(2) of this section with-
in 105 calendar days after registration
is granted.

§5.12 Financial reports of retail for-
eign exchange dealers.

(a)(1) Each person who files an appli-
cation for registration as a retail for-
eign exchange dealer with the National
Futures Association shall submit, con-
currently with the filing of such appli-
cation, either:

(i) A Form 1-FR-FCM certified by an
independent public accountant as of a
date not more than 45 days prior to the
date on which such report is filed; or

(ii) A Form 1-FR-FCM as of a date
not more than 17 business days prior to
the date on which such report is filed
and a Form 1-FR-FCM certified by an
independent public accountant as of a
date not more than one year prior to
the date on which such report is filed.

(2) BEach such person must include
with such financial report a statement
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describing the source of his current as-
sets and representing that his capital
has been contributed for the purpose of
operating his business and will con-
tinue to be used for such purpose.

(3) The provisions of paragraph (a)(1)
of this section do not apply to any per-
son succeeding to and continuing the
business of another retail foreign ex-
change dealer.

(b)(1) Each person registered as a re-
tail foreign exchange dealer must file a
Form 1-FR-FCM as of the close of busi-
ness each month. Each Form 1-FR
must be filed no later than 17 business
days after the date for which the report
is made.

(2) In addition to the monthly finan-
cial reports required by paragraph
(b)(1) of this section, each person reg-
istered as a retail foreign exchange
dealer must file a Form 1-FR-FCM as
of the close of its fiscal year, which
must be certified by an independent
public accountant and must be filed no
later than 90 days after the close of the
retail foreign exchange dealer’s fiscal
year.

(3) A Form 1-FR-FCM required to be
certified by an independent public ac-
countant which is filed by a retail for-
eign exchange dealer must be filed in
paper form and may not be filed elec-
tronically with the Commission. A
Form 1-FR-FCM required to be cer-
tified by an independent public ac-
countant which is filed by an applicant
for registration as a retail foreign ex-
change dealer with the National Fu-
tures Association must be filed elec-
tronically in accordance with elec-
tronic filing procedures established by
the National Futures Association, how-
ever a paper copy of any such filing
with the original manually signed cer-
tification must be maintained by the
applicant for registration as a retail
foreign exchange dealer in accordance
with §1.31.

(c) Each Form 1-FR-FCM required by
the provisions of paragraphs (a)(1) and
(b)(2) of this section to be certified by
an independent public accountant must
be certified in accordance with §1.16 of
this chapter, and must be accompanied
by the accountant’s report on material
inadequacies in accordance with the
provisions of §1.16(c)(5) of this chapter.
In all other respects, the independent
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public accountant shall act in accord-
ance with the provisions of §1.16 (ex-
cept paragraph (f)) of this chapter: Pro-
vided, however, that the term “§5.7”
shall be substituted for the term
“§1.17,” and the term “retail foreign ex-
change dealer” shall be substituted for
the term “futures commission mer-
chant.”

(d) Upon receiving written notice
from any representative of the Com-
mission, National Futures Association,
or any self-regulatory organization of
which the firm is a member, a retail
foreign exchange dealer or applicant
for such registration, must, monthly or
at such times as specified, furnish the
Commission, National Futures Associa-
tion, or self-regulatory organization a
Form 1-FR-FCM or such other finan-
cial information requested in the writ-
ten notice. Bach such Form 1-FR-FCM
or such other information must be fur-
nished within the time period specified
in the written notice, and in accord-
ance with the provisions of paragraph
(i) of this section.

(e)(1) BEach Form 1-FR-FCM filed pur-
suant to this §5.12 which is not re-
quired to be certified by an inde-
pendent public accountant must be
completed in accordance with the in-
structions to the form and contain:

(i) A statement of financial condition
as of the date for which the report is
made;

(ii) A statement of income (loss) for
the period between the date of the
most recent statement of financial
condition filed with the Commission
and the date for which the report is
made;

(iii) A statement of changes in own-
ership equity for the period between
the date of the most recent statement
of financial condition filed with the
Commission and the date for which the
report is made;

(iv) A statement of changes in liabil-
ities subordinated to claims of general
creditors for the period between the
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made;

(v) A statement of the computation
of the minimum capital requirements
pursuant to §5.7 of this part as of the
date for which the report is made; and
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(vi) In addition to the information
expressly required, such further mate-
rial information as may be necessary
to make the required statements and
schedules not misleading.

(2) Bach Form 1-FR-FCM filed pursu-
ant to this §5.12 which is required to be
certified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form
and contain:

(i) A statement of financial condition
as of the date for which the report is
made;

(ii) Statements of income (loss), cash
flows, changes in ownership equity, and
changes in liabilities subordinated to
claims of general creditors, for the pe-
riod between the date of the most re-
cent certified statement of financial
condition filed with the Commission
and the date for which the report is
made: Provided, That for an applicant
filing pursuant to paragraph (a) of this
section the period must be the year
ending as of the date of the statement
of financial condition;

(iii) A statement of the computation
of the minimum capital requirements
pursuant to §5.7 of this part as of the
date for which the report is made;

(iv) Appropriate footnote disclosures;

(v) A reconciliation, including appro-
priate explanations, of the statement
of the computation of the minimum
capital requirements pursuant to §5.7
of this part, in the certified Form 1-
FR-FCM with the applicant’s or reg-
istrant’s corresponding uncertified
most recent Form 1-FR-FCM filing
when material differences exist or, if
no material differences exist, a state-
ment so indicating; and

(vi) In addition to the information
expressly required, such further mate-
rial information as may be necessary
to make the required statements not
misleading.

(3) The statements required by para-
graphs (e)(2)(i) and (ii) of this section
may be presented in accordance with
generally accepted accounting prin-
ciples in the certified reports filed as of
the close of the registrant’s fiscal year
pursuant to paragraph (b)(2) of this sec-
tion or accompanying the application
for registration pursuant to paragraph
(a)(1) of this section, rather than in the
format specifically prescribed by these
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regulations: Provided, the statement of
financial condition is presented in a
format as consistent as possible with
the Form 1-FR-FCM and a reconcili-
ation is provided reconciling such
statement of financial condition to the
statement of the computation of the
minimum capital requirements pursu-
ant to §5.7 of this part. Such reconcili-
ation must be certified by an inde-
pendent public accountant in accord-
ance with §1.16 of this chapter.

(4) Attached to each Form 1-FR-FCM
filed pursuant to this section must be
an oath or affirmation that to the best
knowledge and belief of the individual
making such oath or affirmation the
information contained in the Form 1-
FR-FCM is true and correct. The indi-
vidual making such oath or affirmation
must be: If the registrant or applicant
is a sole proprietorship, the proprietor;
if a partnership, any general partner; if
a corporation, the chief executive offi-
cer or chief financial officer; and, if a
limited liability company or limited 1i-
ability partnership, the chief executive
officer, the chief financial officer, the
manager, the managing member, or
those members vested with the man-
agement authority for the limited li-
ability company or limited liability
partnership.

(f) Election of fiscal year. (1) An appli-
cant wishing to establish a fiscal year
other than the calendar year may do so
by notifying the National Futures As-
sociation of its election of such fiscal
year, in writing, concurrently with the
filing of the Form 1-FR-FCM pursuant
to paragraph (a)(1) of this section, but
in no event may such fiscal year end
more than one year from the date of
the Form 1-FR-FCM filed pursuant to
paragraph (a)(1) of this section. An ap-
plicant that does not so notify the Na-
tional Futures Association will be
deemed to have elected the calendar
year as its fiscal year.

(2)(1) A registrant must continue to
use its elected fiscal year, calendar or
otherwise, unless a change in such fis-
cal year has been approved pursuant to
this paragraph (£)(2).

(ii) A registrant may file with its des-
ignated self-regulatory organization an
application to change its fiscal year, a
copy of which the registrant must file
with the Commission. The application
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shall be approved or denied in writing
by the registrant’s designated self-reg-
ulatory organization. The registrant
must file immediately with the Com-
mission a copy of any notice it receives
from its designated self-regulatory or-
ganization to approve or deny the reg-
istrant’s application to change its fis-
cal year. A written notice of approval
shall become effective upon the filing
by the registrant of a copy with the
Commission, and a written notice of
denial shall be effective as of the date
of the notice.

(g) In the event a retail foreign ex-
change dealer or applicant for registra-
tion as a retail foreign exchange dealer
finds that it cannot file its Form 1-FR~
FCM for any period within the time
specified in paragraph (b)(1) or (2) of
this section without substantial undue
hardship, it may request approval for
an extension of time by filing an appli-
cation for an extension of time with, in
the case of a registrant, its designated
self-regulatory organization, or, in the
case of an applicant, the National Fu-
tures Association. The registrant or
applicant also must file a copy of its
application for an extension of time
with the Commission. The application
shall be approved or denied in writing
by the National Futures Association or
designated self-regulatory organiza-
tion, as applicable. The registrant or
applicant must file immediately with
the Commission a copy of any notice it
receives approving or denying the re-
quest for extension of time. A written
notice of approval shall become effec-
tive upon the filing by the registrant
or applicant of a copy with the Com-
mission, and a written notice of denial
shall be effective as of the date of the
notice.

(h) Public availability of reports. (1)
Forms 1-FR-FCM filed pursuant to this
section will be treated as exempt from
mandatory public disclosure for pur-
poses of the Freedom of Information
Act and the Government in the Sun-
shine Act and parts 145 and 147 of this
chapter, except for the information de-
scribed in paragraph (i)(2) of this sec-
tion.

(2) The following information in
Forms 1-FR-FCM will be publicly
available:
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(i) The amount of the applicant’s or
registrant’s adjusted net capital; the
amount of its minimum net capital re-
quirement under §5.7 of this chapter;
the amount of its adjusted net capital
in excess of its minimum net capital
requirement; and the amount of the re-
tail forex obligation owed to its retail
forex customers; and

(ii) The Statement of Financial Con-
dition and the opinion of the inde-
pendent public accountant in the cer-
tified annual financial reports of retail
foreign exchange dealers.

(3) All information that is exempt
from mandatory public disclosure
under paragraph (h)(1) of this section
will, however, be available for official
use by any official or employee of the
United States or any State, by the Na-
tional Futures Association or any
other self-regulatory organization of
which the person filing such report is a
member, and by any other person to
whom the Commission believes disclo-
sure of such information is in the pub-
lic interest. Nothing in this paragraph
(h) will limit the authority of any self-
regulatory organization to request or
receive any information relative to its
members’ financial condition.

(i)(1) In the case of an applicant, all
filings or other notices provided for in
this section will be considered filed
when received by the regional office of
the Commission with jurisdiction over
the state in which the applicant’s prin-
cipal place of business is located and by
the National Futures Association. In
the case of a registrant, all filings or
other notices provided for in this sec-
tion will be considered filed when re-
ceived by the regional office of the
Commission with jurisdiction over the
state in which the registrant’s prin-
cipal place of business is located and by
the registrant’s designated self-regu-
latory organization. Any copy that
under paragraph (f)(2) or (g) of this sec-
tion is required to be filed with the
Commission shall be filed with the re-
gional office of the Commission with
jurisdiction over the state in which the
registrant’s principal place of business
is located.

(2) All filings or other notices filed
pursuant to this section which need
not be certified in accordance with
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§1.16 may be submitted to the Commis-
sion in electronic form using a a form
of user authentication assigned in ac-
cordance with procedures established
by or approved by the Commission, and
otherwise in accordance with instruc-
tions issued by or approved by the
Commission, if the retail foreign ex-
change dealer or a designated self-regu-
latory organization has provided the
Commission with the means necessary
to read and to process the information
contained in such report. Any such
electronic submission must clearly in-
dicate the registrant or applicant on
whose behalf such filing is made and
the use of such user authentication in
submitting such filing will constitute
and become a substitute for the man-
ual signature of the authorized signer.
In the case of a Form 1-FR filed via
electronic transmission in accordance
with procedures established by or ap-
proved by the Commission, such trans-
mission must be accompanied by the
user authentication assigned to the au-
thorized signer under such procedures,
and the use of such user authentication
will constitute and become a substitute
for the manual signature of the author-
ized signer for the purpose of making
the oath or affirmation referred to in
paragraph (e)(4) of this section.

§5.13 Reporting to customers of retail
foreign exchange dealers and fu-

tures commission merchants;
monthly and confirmation state-
ments.

(a) Monthly statements. Each retail
foreign exchange dealer or futures
commission merchant must promptly
furnish in writing to each retail forex
customer, as of the close of the last
business day of each month or as of
any regular monthly date selected, ex-
cept for accounts in which there are
neither open positions at the end of the
statement period nor any changes to
the account balance since the prior
statement period, but in any event not
less frequently than once every three
months, a statement which -clearly
shows:

(1) For each retail forex customer:

(i) The open retail forex transactions
with prices at which acquired;

(ii) The net unrealized profits or
losses in all open retail forex trans-
actions marked to the market; and
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(iii) Any money, securities or other
property carried with the retail foreign
exchange dealer or futures commission
merchant; and

(iv) A detailed accounting of all fi-
nancial charges and credits to such re-
tail forex accounts during the monthly
reporting period, including money, se-
curities or property received from or
disbursed to such customer and real-
ized profits and losses; and

(2) For each retail forex customer en-
gaging in forex options transactions:

(i) All forex options purchased, sold,
exercised, or expired during the month-
ly reporting period, identified by un-
derlying retail forex transaction or un-
derlying currency, strike price, trans-
action date, and expiration date;

(ii) The open forex option positions
carried for such customer as of the end
of the monthly reporting period, iden-
tified by underlying retail forex trans-
action or underlying currency, strike
price, transaction date, and expiration
date;

(iii) All open forex option positions
marked to the market and the amount
each position is in the money, if any;

(iv) Any money, securities or other
property carried with the retail foreign
exchange dealer or futures commission
merchant; and

(v) A detailed accounting of all finan-
cial charges and credits to such retail
forex account(s) during the monthly re-
porting period, including money, secu-
rities and property received from or
disbursed to such customer, premiums
charged and received, and realized prof-
its and losses.

(b) Confirmation statement. Each retail
foreign exchange dealer or futures
commission merchant must, not later
than the next business day after any
retail forex or forex option transaction,
furnish:

(1) To each retail forex customer, a
written confirmation of each retail
forex transaction caused to be executed
by it for the customer, including offset-
ting transactions executed during the
same business day and the rollover of
an open retail forex transaction to the
next business day.

(2) To each retail forex customer en-
gaging in forex option transactions, a
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