
483 

Securities and Exchange Commission § 229.1008 

(8) The suspension of the subject 
company’s obligation to file reports 
under Section 15(d) of the Act (15 
U.S.C. 78o); 

(9) The acquisition by any person of 
additional securities of the subject 
company, or the disposition of securi-
ties of the subject company; or (10) Any 
changes in the subject company’s char-
ter, bylaws or other governing instru-
ments or other actions that could im-
pede the acquisition of control of the 
subject company. 

(d) Subject company negotiations. If the 
filing person is the subject company: 

(1) State whether or not that person 
is undertaking or engaged in any nego-
tiations in response to the tender offer 
that relate to: 

(i) A tender offer or other acquisition 
of the subject company’s securities by 
the filing person, any of its subsidi-
aries, or any other person; or 

(ii) Any of the matters referred to in 
paragraphs (c)(1) through (c)(3) of this 
section; and 

(2) Describe any transaction, board 
resolution, agreement in principle, or 
signed contract that is entered into in 
response to the tender offer that re-
lates to one or more of the matters re-
ferred to in paragraph (d)(1) of this sec-
tion. 

Instruction to Item 1006(d)(1): If an agreement 
in principle has not been reached at the time 
of filing, no disclosure under paragraph (d)(1) 
of this section is required of the possible 
terms of or the parties to the transaction if 
in the opinion of the board of directors of the 
subject company disclosure would jeopardize 
continuation of the negotiations. In that 
case, disclosure indicating that negotiations 
are being undertaken or are underway and 
are in the preliminary stages is sufficient. 

§ 229.1007 (Item 1007) Source and 
amount of funds or other consider-
ation. 

(a) Source of funds. State the specific 
sources and total amount of funds or 
other consideration to be used in the 
transaction. If the transaction involves 
a tender offer, disclose the amount of 
funds or other consideration required 
to purchase the maximum amount of 
securities sought in the offer. 

(b) Conditions. State any material 
conditions to the financing discussed in 
response to paragraph (a) of this sec-
tion. Disclose any alternative financ-

ing arrangements or alternative fi-
nancing plans in the event the primary 
financing plans fall through. If none, so 
state. 

(c) Expenses. Furnish a reasonably 
itemized statement of all expenses in-
curred or estimated to be incurred in 
connection with the transaction in-
cluding, but not limited to, filing, 
legal, accounting and appraisal fees, 
solicitation expenses and printing costs 
and state whether or not the subject 
company has paid or will be responsible 
for paying any or all expenses. 

(d) Borrowed funds. If all or any part 
of the funds or other consideration re-
quired is, or is expected, to be bor-
rowed, directly or indirectly, for the 
purpose of the transaction: 

(1) Provide a summary of each loan 
agreement or arrangement containing 
the identity of the parties, the term, 
the collateral, the stated and effective 
interest rates, and any other material 
terms or conditions of the loan; and 

(2) Briefly describe any plans or ar-
rangements to finance or repay the 
loan, or, if no plans or arrangements 
have been made, so state. 

Instruction to Item 1007(d): If the transaction 
is a third-party tender offer and the source 
of all or any part of the funds used in the 
transaction is to come from a loan made in 
the ordinary course of business by a bank as 
defined by section 3(a)(6) of the Act (15 
U.S.C. 78c), the name of the bank will not be 
made available to the public if the filing per-
son so requests in writing and files the re-
quest, naming the bank, with the Secretary 
of the Commission. 

§ 229.1008 (Item 1008) Interest in secu-
rities of the subject company. 

(a) Securities ownership. State the ag-
gregate number and percentage of sub-
ject securities that are beneficially 
owned by each person named in re-
sponse to Item 1003 of Regulation M-A 
(§ 229.1003) and by each associate and 
majority-owned subsidiary of those 
persons. Give the name and address of 
any associate or subsidiary. 

Instructions to Item 1008(a). 1. For purposes of 
this section, beneficial ownership is deter-
mined in accordance with Rule 13d–3 
(§ 240.13d–3 of this chapter) under the Ex-
change Act. Identify the shares that the per-
son has a right to acquire. 

2. The information required by this section 
may be based on the number of outstanding 
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securities disclosed in the subject company’s 
most recently available filing with the Com-
mission, unless the filing person has more 
current information. 

3. The information required by this section 
with respect to officers, directors and associ-
ates of the subject company must be given to 
the extent known after making reasonable 
inquiry. 

(b) Securities transactions. Describe 
any transaction in the subject securi-
ties during the past 60 days. The de-
scription of transactions required must 
include, but not necessarily be limited 
to: 

(1) The identity of the persons speci-
fied in the Instruction to this section 
who effected the transaction; 

(2) The date of the transaction; 
(3) The amount of securities involved; 
(4) The price per share; and 
(5) Where and how the transaction 

was effected. 

Instructions to Item 1008(b). 1. Provide the re-
quired transaction information for the fol-
lowing persons: 

(a) The filing person (for all schedules); 
(b) Any person named in Instruction C of 

the schedule and any associate or majority- 
owned subsidiary of the issuer or filing per-
son (for all schedules except Schedule 14D–9 
(§ 240.14d–101 of this chapter)); 

(c) Any executive officer, director, affiliate 
or subsidiary of the filing person (for Sched-
ule 14D–9 (§ 240.14d–101 of this chapter); 

(d) The issuer and any executive officer or 
director of any subsidiary of the issuer or fil-
ing person (for an issuer tender offer on 
Schedule TO (§ 240.14d–100 of this chapter)); 
and 

(e) The issuer and any pension, profit-shar-
ing or similar plan of the issuer or affiliate 
filing the schedule (for a going-private trans-
action on Schedule 13E–3 (§ 240.13e–100 of this 
chapter)). 

2. Provide the information required by this 
Item if it is available to the filing person at 
the time the statement is initially filed with 
the Commission. If the information is not 
initially available, it must be obtained and 
filed with the Commission promptly, but in 
no event later than three business days after 
the date of the initial filing, and if material, 
disclosed in a manner reasonably designed to 
inform security holders. The procedure spec-
ified by this instruction is provided to main-
tain the confidentiality of information in 
order to avoid possible misuse of inside in-
formation. 

§ 229.1009 (Item 1009) Persons/assets, 
retained, employed, compensated or 
used. 

(a) Solicitations or recommendations. 
Identify all persons and classes of per-
sons that are directly or indirectly em-
ployed, retained, or to be compensated 
to make solicitations or recommenda-
tions in connection with the trans-
action. Provide a summary of all mate-
rial terms of employment, retainer or 
other arrangement for compensation. 

(b) Employees and corporate assets. 
Identify any officer, class of employees 
or corporate assets of the subject com-
pany that has been or will be employed 
or used by the filing person in connec-
tion with the transaction. Describe the 
purpose for their employment or use. 

Instruction to Item 1009(b): Provide all infor-
mation required by this Item except for the 
information required by paragraph (a) of this 
section and Item 1007 of Regulation M-A 
(§ 229.1007). 

§ 229.1010 (Item 1010) Financial state-
ments. 

(a) Financial information. Furnish the 
following financial information: 

(1) Audited financial statements for 
the two fiscal years required to be filed 
with the company’s most recent annual 
report under sections 13 and 15(d) of the 
Exchange Act (15 U.S.C. 78m; 15 U.S.C. 
78o); 

(2) Unaudited balance sheets, com-
parative year-to-date income state-
ments and related earnings per share 
data, statements of cash flows, and 
comprehensive income required to be 
included in the company’s most recent 
quarterly report filed under the Ex-
change Act; 

(3) Ratio of earnings to fixed charges, 
computed in a manner consistent with 
Item 503(d) of Regulation S-K 
(§ 229.503(d)), for the two most recent 
fiscal years and the interim periods 
provided under paragraph (a)(2) of this 
section; and 

(4) Book value per share as of the 
date of the most recent balance sheet 
presented. 

(b) Pro forma information. If material, 
furnish pro forma information dis-
closing the effect of the transaction on: 

(1) The company’s balance sheet as of 
the date of the most recent balance 
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