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underwriter for information regarding 
the underlying securities; and 

(7) If the offering of the asset-backed 
securities and the underlying securities 
is not made on a firm commitment 
basis, the issuing entity or the under-
writers for the offering of the asset- 
backed securities must distribute a 
preliminary prospectus for both the un-
derlying securities offering and the 
asset-backed securities offering that 
identifies the issuer of the underlying 
securities and the expected amount of 
the issuer’s underlying securities that 
is to be included in the asset pool to 
any person who is expected to receive a 
confirmation of sale of the asset- 
backed securities at least 48 hours 
prior to sending such confirmation. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, if the asset pool 
for the asset-backed securities includes 
a pool asset representing an interest in 
or the right to the payments or cash 
flows of another asset pool, then that 
pool asset is not considered an ‘‘under-
lying security’’ for purposes of this sec-
tion (although its distribution in con-
nection with the asset-backed securi-
ties transaction may need to be sepa-
rately registered) if the following con-
ditions are met: 

(1) Both the issuing entity for the 
asset-backed securities and the entity 
issuing the pool asset were established 
under the direction of the same sponsor 
and depositor; 

(2) The pool asset is created solely to 
satisfy legal requirements or otherwise 
facilitate the structuring of the asset- 
backed securities transaction; 

(3) The pool asset is not part of a 
scheme to avoid registration or the re-
quirements of this section; and 

(4) The pool asset is held by the 
issuing entity and is a part of the asset 
pool for the asset-backed securities. 

[70 FR 1615, Jan. 7, 2005, as amended at 72 FR 
71571, Dec. 17, 2007] 

§ 230.191 Definition of ‘‘issuer’’ in sec-
tion 2(a)(4) of the Act in relation to 
asset-backed securities. 

The following applies with respect to 
asset-backed securities under the Act. 
Terms used in this section have the 
same meaning as in Item 1101 of Regu-
lation AB (§ 229.1101 of this chapter). 

(a) The depositor for the asset-backed 
securities acting solely in its capacity 
as depositor to the issuing entity is the 
‘‘issuer’’ for purposes of the asset- 
backed securities of that issuing enti-
ty. 

(b) The person acting in the capacity 
as the depositor specified in paragraph 
(a) of this section is a different 
‘‘issuer’’ from that same person acting 
as a depositor for another issuing enti-
ty or for purposes of that person’s own 
securities. 

[70 FR 1615, Jan. 7, 2005] 

§ 230.193 Review of underlying assets 
in asset-backed securities trans-
actions. 

An issuer of an ‘‘asset-backed secu-
rity,’’ as that term is defined in Sec-
tion 3(a)(77) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(77)), offer-
ing and selling such a security pursu-
ant to a registration statement shall 
perform a review of the pool assets un-
derlying the asset-backed security. At 
a minimum, such review must be de-
signed and effected to provide reason-
able assurance that the disclosure re-
garding the pool assets in the form of 
prospectus filed pursuant to § 230.424 of 
this chapter is accurate in all material 
respects. The issuer may conduct the 
review or an issuer may employ a third 
party engaged for purposes of per-
forming the review. If the findings and 
conclusions of the review are attrib-
uted to the third party, the third party 
must be named in the registration 
statement and consent to being named 
as an expert in accordance with 
§ 230.436 of this chapter. 

Instruction to § 230.193: An issuer of an ‘‘asset- 
backed security’’ may rely on one or more 
third parties to fulfill its obligation to per-
form a review under this section, provided 
that the reviews performed by the third par-
ties and the issuer, in the aggregate, comply 
with the minimum standard in this section. 
The issuer must comply with the require-
ments of this section for each third party en-
gaged by the issuer to perform the review for 
purposes of this section. An issuer may not 
rely on a review performed by an unaffiliated 
originator for purposes of performing the re-
view required under this section. 

[76 FR 4244, Jan. 25, 2011] 
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