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Securities and Exchange Commission § 240.13e–1 

in the ordinary course of business and were 
not acquired and are not held for the purpose 
of or with the effect of changing or influ-
encing the control of the issuer of the securi-
ties and were not acquired and are not held 
in connection with or as a participant in any 
transaction having that purpose or effect. 

(b) The following certification shall be in-
cluded if the statement is filed pursuant to 
§ 240.13d–1(b)(1)(ii)(J), or if the statement is 
filed pursuant to § 240.13d–1(b)(1)(ii)(K) and a 
member of the group is a non-U.S. institu-
tion eligible to file pursuant to § 240.13d– 
1(b)(1)(ii)(J): 

By signing below I certify that, to the best 
of my knowledge and belief, the foreign regu-
latory scheme applicable to [insert par-
ticular category of institutional investor] is 
substantially comparable to the regulatory 
scheme applicable to the functionally equiv-
alent U.S. institution(s). I also undertake to 
furnish to the Commission staff, upon re-
quest, information that would otherwise be 
disclosed in a Schedule 13D. 

(c) The following certification shall be in-
cluded if the statement is filed pursuant to 
§ 240.13d–1(c): 

By signing below I certify that, to the best 
of my knowledge and belief, the securities 
referred to above were not acquired and are 
not held for the purpose of or with the effect 
of changing or influencing the control of the 
issuer of the securities and were not acquired 
and are not held in connection with or as a 
participant in any transaction having that 
purpose or effect. 

Signature. After reasonable inquiry and to 
the best of my knowledge and belief, I certify 
that the information set forth in this state-
ment is true, complete and correct. 

Dated:ll 

lllll. 
Signature. 
lllll. 

Name/Title. 

The original statement shall be signed by 
each person on whose behalf the statement is 
filed or his authorized representative. If the 
statement is signed on behalf of a person by 
his authorized representative other than an 
executive officer or general partner of the 
filing person, evidence of the representa-
tive’s authority to sign on behalf of such per-
son shall be filed with the statement, Pro-
vided, however, That a power of attorney for 
this purpose which is already on file with the 
Commission may be incorporated by ref-
erence. The name and any title of each per-
son who signs the statement shall be typed 
or printed beneath his signature. 

NOTE: Schedules filed in paper format shall 
include a signed original and five copies of 
the schedule, including all exhibits. See Rule 
13d–7 for other parties for whom copies are to 
be sent. 

Attention: Intentional misstatements 
or omissions of fact constitute Federal 
criminal violations (see 18 U.S.C. 1001). 

[43 FR 18499, Apr. 28, 1978, as amended at 43 
FR 55756, Nov. 29, 1978; 44 FR 2148, Jan. 9, 
1979; 44 FR 11751, Mar. 2, 1979; 61 FR 49959, 
Sept. 24, 1996; 62 FR 35340, July 1, 1997; 63 FR 
2867, Jan. 16, 1998; 63 FR 15287, Mar. 31, 1998; 
72 FR 45112, Aug. 10, 2007; 73 FR 17813, Apr. 1, 
2008; 73 FR 60089, Oct. 9, 2008] 

§ 240.13e–1 Purchase of securities by 
the issuer during a third-party ten-
der offer. 

An issuer that has received notice 
that it is the subject of a tender offer 
made under Section 14(d)(1) of the Act 
(15 U.S.C. 78n), that has commenced 
under § 240.14d–2 must not purchase any 
of its equity securities during the ten-
der offer unless the issuer first: 

(a) Files a statement with the Com-
mission containing the following infor-
mation: 

(1) The title and number of securities 
to be purchased; 

(2) The names of the persons or class-
es of persons from whom the issuer will 
purchase the securities; 

(3) The name of any exchange, inter- 
dealer quotation system or any other 
market on or through which the securi-
ties will be purchased; 

(4) The purpose of the purchase; 
(5) Whether the issuer will retire the 

securities, hold the securities in its 
treasury, or dispose of the securities. If 
the issuer intends to dispose of the se-
curities, describe how it intends to do 
so; and 

(6) The source and amount of funds or 
other consideration to be used to make 
the purchase. If the issuer borrows any 
funds or other consideration to make 
the purchase or enters any agreement 
for the purpose of acquiring, holding, 
or trading the securities, describe the 
transaction and agreement and iden-
tify the parties; and 

(b) Pays the fee required by § 240.0–11 
when it files the initial statement. 

(c) This section does not apply to 
periodic repurchases in connection 
with an employee benefit plan or other 
similar plan of the issuer so long as the 
purchases are made in the ordinary 
course and not in response to the ten-
der offer. 

Instruction to § 240.13e–1: 
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17 CFR Ch. II (4–1–11 Edition) § 240.13e–2 

File eight copies if paper filing is per-
mitted. 

[64 FR 61452, Nov. 10, 1999] 

§ 240.13e–2 [Reserved] 

§ 240.13e–3 Going private transactions 
by certain issuers or their affiliates. 

(a) Definitions. Unless indicated oth-
erwise or the context otherwise re-
quires, all terms used in this section 
and in Schedule 13E–3 [§ 240.13e–100] 
shall have the same meaning as in the 
Act or elsewhere in the General Rules 
and Regulations thereunder. In addi-
tion, the following definitions apply: 

(1) An affiliate of an issuer is a person 
that directly or indirectly through one 
or more intermediaries controls, is 
controlled by, or is under common con-
trol with such issuer. For the purposes 
of this section only, a person who is 
not an affiliate of an issuer at the com-
mencement of such person’s tender 
offer for a class of equity securities of 
such issuer will not be deemed an affil-
iate of such issuer prior to the stated 
termination of such tender offer and 
any extensions thereof; 

(2) The term purchase means any ac-
quisition for value including, but not 
limited to, (i) any acquisition pursuant 
to the dissolution of an issuer subse-
quent to the sale or other disposition 
of substantially all the assets of such 
issuer to its affiliate, (ii) any acquisi-
tion pursuant to a merger, (iii) any ac-
quisition of fractional interests in con-
nection with a reverse stock split, and 
(iv) any acquisition subject to the con-
trol of an issuer or an affiliate of such 
issuer; 

(3) A Rule 13e–3 transaction is any 
transaction or series of transactions 
involving one or more of the trans-
actions described in paragraph (a)(3)(i) 
of this section which has either a rea-
sonable likelihood or a purpose of pro-
ducing, either directly or indirectly, 
any of the effects described in para-
graph (a)(3)(ii) of this section; 

(i) The transactions referred to in 
paragraph (a)(3) of this section are: 

(A) A purchase of any equity security 
by the issuer of such security or by an 
affiliate of such issuer; 

(B) A tender offer for or request or 
invitation for tenders of any equity se-
curity made by the issuer of such class 

of securities or by an affiliate of such 
issuer; or 

(C) A solicitation subject to Regula-
tion 14A [§§ 240.14a–1 to 240.14b–1] of any 
proxy, consent or authorization of, or a 
distribution subject to Regulation 14C 
[§§ 240.14c–1 to 14c–101] of information 
statements to, any equity security 
holder by the issuer of the class of se-
curities or by an affiliate of such 
issuer, in connection with: a merger, 
consolidation, reclassification, recapi-
talization, reorganization or similar 
corporate transaction of an issuer or 
between an issuer (or its subsidiaries) 
and its affiliate; a sale of substantially 
all the assets of an issuer to its affil-
iate or group of affiliates; or a reverse 
stock split of any class of equity secu-
rities of the issuer involving the pur-
chase of fractional interests. 

(ii) The effects referred to in para-
graph (a)(3) of this section are: 

(A) Causing any class of equity secu-
rities of the issuer which is subject to 
section 12(g) or section 15(d) of the Act 
to become eligible for termination of 
registration under Rule 12g–4 (§ 240.12g– 
4) or Rule 12h–6 (§ 240.12h–6), or causing 
the reporting obligations with respect 
to such class to become eligible for ter-
mination under Rule 12h–6 (§ 240.12h–6); 
or suspension under Rule 12h–3 
(§ 240.12h–3) or section 15(d); or 

(B) Causing any class of equity secu-
rities of the issuer which is either list-
ed on a national securities exchange or 
authorized to be quoted in an inter- 
dealer quotation system of a registered 
national securities association to be 
neither listed on any national securi-
ties exchange nor authorized to be 
quoted on an inter-dealer quotation 
system of any registered national secu-
rities association. 

(4) An unaffiliated security holder is 
any security holder of an equity secu-
rity subject to a Rule 13e–3 transaction 
who is not an affiliate of the issuer of 
such security. 

(b) Application of section to an issuer 
(or an affiliate of such issuer) subject to 
section 12 of the Act. (1) It shall be a 
fraudulent, deceptive or manipulative 
act or practice, in connection with a 
Rule 13e–3 transaction, for an issuer 
which has a class of equity securities 
registered pursuant to section 12 of the 
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