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should be marked to show what 
changes have been made. 

(f) After the filing is complete, the 
applicable Division will review the ap-
plication. Once all questions and issues 
have been answered to the satisfaction 
of the Division, the staff will make an 
appropriate recommendation to the 
Commission. After consideration of the 
recommendation by the Commission, 
the Commission’s Office of the Sec-
retary will issue an appropriate re-
sponse and will notify the applicant. If 
the application pertains to a section of 
the Exchange Act pursuant to which 
the Commission has delegated its au-
thority to the appropriate Division, the 
Division Director or his or her designee 
will issue an appropriate response and 
notify the applicant. 

(g) The Commission, in its sole dis-
cretion, may choose to publish in the 
FEDERAL REGISTER a notice that the 
application has been submitted. The 
notice would provide that any person 
may, within the period specified there-
in, submit to the Commission any in-
formation that relates to the Commis-
sion action requested in the applica-
tion. The notice also would indicate 
the earliest date on which the Commis-
sion would take final action on the ap-
plication, but in no event would such 
action be taken earlier than 25 days 
following publication of the notice in 
the FEDERAL REGISTER. 

(h) The Commission may, in its sole 
discretion, schedule a hearing on the 
matter addressed by the application. 

[63 FR 8102, Feb. 18. 1998, as amended at 73 
FR 973, Jan. 4, 2008] 

§ 240.3a1–1 Exemption from the defini-
tion of ‘‘Exchange’’ under Section 
3(a)(1) of the Act. 

(a) An organization, association, or 
group of persons shall be exempt from 
the definition of the term ‘‘exchange’’ 
under section 3(a)(1) of the Act, (15 
U.S.C. 78c(a)(1)), if such organization, 
association, or group of persons: 

(1) Is operated by a national securi-
ties association; 

(2) Is in compliance with Regulation 
ATS, 17 CFR 242.300 through 242.303; or 

(3) Pursuant to paragraph (a) of 
§ 242.301 of Regulation ATS, 17 CFR 
242.301(a), is not required to comply 

with Regulation ATS, 17 CFR 242.300 
through 242.303. 

(b) Notwithstanding paragraph (a) of 
this section, an organization, associa-
tion, or group of persons shall not be 
exempt under this section from the def-
inition of ‘‘exchange,’’ if: 

(1) During three of the preceding four 
calendar quarters such organization, 
association, or group of persons had: 

(i) Fifty percent or more of the aver-
age daily dollar trading volume in any 
security and five percent or more of 
the average daily dollar trading vol-
ume in any class of securities; or 

(ii) Forty percent or more of the av-
erage daily dollar trading volume in 
any class of securities; and 

(2) The Commission determines, after 
notice to the organization, association, 
or group of persons, and an opportunity 
for such organization, association, or 
group of persons to respond, that such 
an exemption would not be necessary 
or appropriate in the public interest or 
consistent with the protection of inves-
tors taking into account the require-
ments for exchange registration under 
section 6 of the Act, (15 U.S.C. 78f), and 
the objectives of the national market 
system under section 11A of the Act, 
(15 U.S.C 78k–1). 

(3) For purposes of paragraph (b) of 
this section, each of the following shall 
be considered a ‘‘class of securities’’: 

(i) Equity securities, which shall 
have the same meaning as in § 240.3a11– 
1; 

(ii) Listed options, which shall mean 
any options traded on a national secu-
rities exchange or automated facility 
of a national securities exchange; 

(iii) Unlisted options, which shall 
mean any options other than those 
traded on a national securities ex-
change or automated facility of a na-
tional securities association; 

(iv) Municipal securities, which shall 
have the same meaning as in section 
3(a)(29) of the Act, (15 U.S.C. 78c(a)(29)); 

(v) Corporate debt securities, which 
shall mean any securities that: 

(A) Evidence a liability of the issuer 
of such securities; 

(B) Have a fixed maturity date that 
is at least one year following the date 
of issuance; and 
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(C) Are not exempted securities, as 
defined in section 3(a)(12) of the Act, 
(15 U.S.C. 78c(a)(12)); 

(vi) Foreign corporate debt securi-
ties, which shall mean any securities 
that: 

(A) Evidence a liability of the issuer 
of such debt securities; 

(B) Are issued by a corporation or 
other organization incorporated or or-
ganized under the laws of any foreign 
country; and 

(C) Have a fixed maturity date that is 
at least one year following the date of 
issuance; and 

(vii) Foreign sovereign debt securi-
ties, which shall mean any securities 
that: 

(A) Evidence a liability of the issuer 
of such debt securities; 

(B) Are issued or guaranteed by the 
government of a foreign country, any 
political subdivision of a foreign coun-
try or any supranational entity; and 

(C) Do not have a maturity date of a 
year or less following the date of 
issuance. 

[63 FR 70917, Dec. 22, 1998, as amended at 74 
FR 52372, Oct. 9, 2009] 

§ 240.3a4–1 Associated persons of an 
issuer deemed not to be brokers. 

(a) An associated person of an issuer 
of securities shall not be deemed to be 
a broker solely by reason of his partici-
pation in the sale of the securities of 
such issuer if the associated person: 

(1) Is not subject to a statutory dis-
qualification, as that term is defined in 
section 3(a)(39) of the Act, at the time 
of his participation; and 

(2) Is not compensated in connection 
with his participation by the payment 
of commissions or other remuneration 
based either directly or indirectly on 
transactions in securities; and 

(3) Is not at the time of his participa-
tion an associated person of a broker or 
dealer; and 

(4) Meets the conditions of any one of 
paragraph (a)(4) (i), (ii), or (iii) of this 
section. 

(i) The associated person restricts his 
participation to transactions involving 
offers and sales of securities: 

(A) To a registered broker or dealer; 
a registered investment company (or 
registered separate account); an insur-
ance company; a bank; a savings and 

loan association; a trust company or 
similar institution supervised by a 
state or federal banking authority; or a 
trust for which a bank, a savings and 
loan association, a trust company, or a 
registered investment adviser either is 
the trustee or is authorized in writing 
to make investment decisions; or 

(B) That are exempted by reason of 
section 3(a)(7), 3(a)(9) or 3(a)(10) of the 
Securities Act of 1933 from the reg-
istration provisions of that Act; or 

(C) That are made pursuant to a plan 
or agreement submitted for the vote or 
consent of the security holders who 
will receive securities of the issuer in 
connection with a reclassification of 
securities of the issuer, a merger or 
consolidation or a similar plan of ac-
quisition involving an exchange of se-
curities, or a transfer of assets of any 
other person to the issuer in exchange 
for securities of the issuer; or 

(D) That are made pursuant to a 
bonus, profit-sharing, pension, retire-
ment, thrift, savings, incentive, stock 
purchase, stock ownership, stock ap-
preciation, stock option, dividend rein-
vestment or similar plan for employees 
of an issuer or a subsidiary of the 
issuer; 

(ii) The associated person meets all 
of the following conditions: 

(A) The associated person primarily 
performs, or is intended primarily to 
perform at the end of the offering, sub-
stantial duties for or on behalf of the 
issuer otherwise than in connection 
with transactions in securities; and 

(B) The associated person was not a 
broker or dealer, or an associated per-
son of a broker or dealer, within the 
preceding 12 months; and 

(C) The associated person does not 
participate in selling an offering of se-
curities for any issuer more than once 
every 12 months other than in reliance 
on paragraph (a)(4)(i) or (iii) of this 
section, except that for securities 
issued pursuant to rule 415 under the 
Securities Act of 1933, the 12 months 
shall begin with the last sale of any se-
curity included within one rule 415 reg-
istration. 

(iii) The associated person restricts 
his participation to any one or more of 
the following activities: 
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