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§ 242.607 Customer account state-
ments. 

(a) No broker or dealer acting as 
agent for a customer may effect any 
transaction in, induce or attempt to in-
duce the purchase or sale of, or direct 
orders for purchase or sale of, any NMS 
stock or a security authorized for 
quotation on an automated inter-deal-
er quotation system that has the char-
acteristics set forth in section 17B of 
the Act (15 U.S.C. 78q–2), unless such 
broker or dealer informs such cus-
tomer, in writing, upon opening a new 
account and on an annual basis there-
after, of the following: 

(1) The broker’s or dealer’s policies 
regarding receipt of payment for order 
flow from any broker or dealer, na-
tional securities exchange, national se-
curities association, or exchange mem-
ber to which it routes customers’ or-
ders for execution, including a state-
ment as to whether any payment for 
order flow is received for routing cus-
tomer orders and a detailed description 
of the nature of the compensation re-
ceived; and 

(2) The broker’s or dealer’s policies 
for determining where to route cus-
tomer orders that are the subject of 
payment for order flow absent specific 
instructions from customers, including 
a description of the extent to which or-
ders can be executed at prices superior 
to the national best bid and national 
best offer. 

(b) Exemptions. The Commission, 
upon request or upon its own motion, 
may exempt by rule or by order, any 
broker or dealer or any class of brokers 
or dealers, security or class of securi-
ties from the requirements of para-
graph (a) of this section with respect to 
any transaction or class of trans-
actions, either unconditionally or on 
specified terms and conditions, if the 
Commission determines that such ex-
emption is consistent with the pubic 
interest and the protection of inves-
tors. 

§ 242.608 Filing and amendment of na-
tional market system plans. 

(a) Filing of national market system 
plans and amendments thereto. (1) Any 
two or more self-regulatory organiza-
tions, acting jointly, may file a na-
tional market system plan or may pro-

pose an amendment to an effective na-
tional market system plan (‘‘proposed 
amendment’’) by submitting the text of 
the plan or amendment to the Sec-
retary of the Commission, together 
with a statement of the purpose of such 
plan or amendment and, to the extent 
applicable, the documents and informa-
tion required by paragraphs (a)(4) and 
(5) of this section. 

(2) The Commission may propose 
amendments to any effective national 
market system plan by publishing the 
text thereof, together with a statement 
of the purpose of such amendment, in 
accordance with the provisions of para-
graph (b) of this section. 

(3) Self-regulatory organizations are 
authorized to act jointly in: 

(i) Planning, developing, and oper-
ating any national market subsystem 
or facility contemplated by a national 
market system plan; 

(ii) Preparing and filing a national 
market system plan or any amendment 
thereto; or 

(iii) Implementing or administering 
an effective national market system 
plan. 

(4) Every national market system 
plan filed pursuant to this section, or 
any amendment thereto, shall be ac-
companied by: 

(i) Copies of all governing or con-
stituent documents relating to any 
person (other than a self-regulatory or-
ganization) authorized to implement or 
administer such plan on behalf of its 
sponsors; and 

(ii) To the extent applicable: 
(A) A detailed description of the 

manner in which the plan or amend-
ment, and any facility or procedure 
contemplated by the plan or amend-
ment, will be implemented; 

(B) A listing of all significant phases 
of development and implementation 
(including any pilot phase) con-
templated by the plan or amendment, 
together with the projected date of 
completion of each phase; 

(C) An analysis of the impact on com-
petition of implementation of the plan 
or amendment or of any facility con-
templated by the plan or amendment; 

(D) A description of any written un-
derstandings or agreements between or 
among plan sponsors or participants 
relating to interpretations of the plan 
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or conditions for becoming a sponsor or 
participant in the plan; and 

(E) In the case of a proposed amend-
ment, a statement that such amend-
ment has been approved by the spon-
sors in accordance with the terms of 
the plan. 

(5) Every national market system 
plan, or any amendment thereto, filed 
pursuant to this section shall include a 
description of the manner in which any 
facility contemplated by the plan or 
amendment will be operated. Such de-
scription shall include, to the extent 
applicable: 

(i) The terms and conditions under 
which brokers, dealers, and/or self-reg-
ulatory organizations will be granted 
or denied access (including specific pro-
cedures and standards governing the 
granting or denial of access); 

(ii) The method by which any fees or 
charges collected on behalf of all of the 
sponsors and/or participants in connec-
tion with access to, or use of, any facil-
ity contemplated by the plan or 
amendment will be determined and im-
posed (including any provision for dis-
tribution of any net proceeds from such 
fees or charges to the sponsors and/or 
participants) and the amount of such 
fees or charges; 

(iii) The method by which, and the 
frequency with which, the performance 
of any person acting as plan processor 
with respect to the implementation 
and/or operation of the plan will be 
evaluated; and 

(iv) The method by which disputes 
arising in connection with the oper-
ation of the plan will be resolved. 

(6) In connection with the selection 
of any person to act as plan processor 
with respect to any facility con-
templated by a national market sys-
tem plan (including renewal of any 
contract for any person to so act), the 
sponsors shall file with the Commis-
sion a statement identifying the person 
selected, describing the material terms 
under which such person is to serve as 
plan processor, and indicating the so-
licitation efforts, if any, for alter-
native plan processors, the alternatives 
considered and the reasons for selec-
tion of such person. 

(7) Any national market system plan 
(or any amendment thereto) which is 
intended by the sponsors to satisfy a 

plan filing requirement contained in 
any other section of this Regulation 
NMS and part 240, subpart A of this 
chapter shall, in addition to compli-
ance with this section, also comply 
with the requirements of such other 
section. 

(8)(i) A participant in an effective na-
tional market system plan shall ensure 
that a current and complete version of 
the plan is posted on a plan Web site or 
on a Web site designated by plan par-
ticipants within two business days 
after notification by the Commission 
of effectiveness of the plan. Each par-
ticipant in an effective national mar-
ket system plan shall ensure that such 
Web site is updated to reflect amend-
ments to such plan within two business 
days after the plan participants have 
been notified by the Commission of its 
approval of a proposed amendment pur-
suant to paragraph (b) of this section. 
If the amendment is not effective for a 
certain period, the plan participants 
shall clearly indicate the effective date 
in the relevant text of the plan. Each 
plan participant also shall provide a 
link on its own Web site to the Web 
site with the current version of the 
plan. 

(ii) The plan participants shall en-
sure that any proposed amendments 
filed pursuant to paragraph (a) of this 
section are posted on a plan Web site or 
a designated Web site no later than two 
business days after the filing of the 
proposed amendments with the Com-
mission. The plan participants shall 
maintain any proposed amendment to 
the plan on a plan Web site or a des-
ignated Web site until the Commission 
approves the plan amendment and the 
plan participants update the Web site 
to reflect such amendment or the plan 
participants withdraw the proposed 
amendment. If the plan participants 
withdraw proposed amendments, the 
plan participants shall remove such 
amendments from the plan Web site or 
designated Web site within two busi-
ness days of withdrawal. Each plan par-
ticipant shall provide a link to the Web 
site with the current version of the 
plan. 

(b) Effectiveness of national market sys-
tem plans. (1) The Commission shall 
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publish notice of the filing of any na-
tional market system plan, or any pro-
posed amendment to any effective na-
tional market system plan (including 
any amendment initiated by the Com-
mission), together with the terms of 
substance of the filing or a description 
of the subjects and issues involved, and 
shall provide interested persons an op-
portunity to submit written comments. 
No national market system plan, or 
any amendment thereto, shall become 
effective unless approved by the Com-
mission or otherwise permitted in ac-
cordance with paragraph (b)(3) of this 
section. 

(2) Within 120 days of the date of pub-
lication of notice of filing of a national 
market system plan or an amendment 
to an effective national market system 
plan, or within such longer period as 
the Commission may designate up to 
180 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
as to which the sponsors consent, the 
Commission shall approve such plan or 
amendment, with such changes or sub-
ject to such conditions as the Commis-
sion may deem necessary or appro-
priate, if it finds that such plan or 
amendment is necessary or appropriate 
in the public interest, for the protec-
tion of investors and the maintenance 
of fair and orderly markets, to remove 
impediments to, and perfect the mech-
anisms of, a national market system, 
or otherwise in furtherance of the pur-
poses of the Act. Approval of a national 
market system plan, or an amendment 
to an effective national market system 
plan (other than an amendment initi-
ated by the Commission), shall be by 
order. Promulgation of an amendment 
to an effective national market system 
plan initiated by the Commission shall 
be by rule. 

(3) A proposed amendment may be 
put into effect upon filing with the 
Commission if designated by the spon-
sors as: 

(i) Establishing or changing a fee or 
other charge collected on behalf of all 
of the sponsors and/or participants in 
connection with access to, or use of, 
any facility contemplated by the plan 
or amendment (including changes in 
any provision with respect to distribu-
tion of any net proceeds from such fees 

or other charges to the sponsors and/or 
participants); 

(ii) Concerned solely with the admin-
istration of the plan, or involving the 
governing or constituent documents re-
lating to any person (other than a self- 
regulatory organization) authorized to 
implement or administer such plan on 
behalf of its sponsors; or 

(iii) Involving solely technical or 
ministerial matters. At any time with-
in 60 days of the filing of any such 
amendment, the Commission may sum-
marily abrogate the amendment and 
require that such amendment be refiled 
in accordance with paragraph (a)(1) of 
this section and reviewed in accordance 
with paragraph (b)(2) of this section, if 
it appears to the Commission that such 
action is necessary or appropriate in 
the public interest, for the protection 
of investors, or the maintenance of fair 
and orderly markets, to remove im-
pediments to, and perfect the mecha-
nisms of, a national market system or 
otherwise in furtherance of the pur-
poses of the Act. 

(4) Notwithstanding the provisions of 
paragraph (b)(1) of this section, a pro-
posed amendment may be put into ef-
fect summarily upon publication of no-
tice of such amendment, on a tem-
porary basis not to exceed 120 days, if 
the Commission finds that such action 
is necessary or appropriate in the pub-
lic interest, for the protection of inves-
tors or the maintenance of fair and or-
derly markets, to remove impediments 
to, and perfect the mechanisms of, a 
national market system or otherwise 
in furtherance of the purposes of the 
Act. 

(5) Any plan (or amendment thereto) 
in connection with: 

(i) The planning, development, oper-
ation, or regulation of a national mar-
ket system (or a subsystem thereof) or 
one or more facilities thereof; or 

(ii) The development and implemen-
tation of procedures and/or facilities 
designed to achieve compliance by self- 
regulatory organizations and/or their 
members of any section of this Regula-
tion NMS (§§ 242.600 through 242.612) 
and part 240, subpart A of this chapter 
promulgated pursuant to section 11A of 
the Act (15 U.S.C. 78k–1), approved by 
the Commission pursuant to section 
11A of the Act (or pursuant to any rule 
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or regulation thereunder) prior to the 
effective date of this section (either 
temporarily or permanently) shall be 
deemed to have been filed and approved 
pursuant to this section and no addi-
tional filing need be made by the spon-
sors with respect to such plan or 
amendment; provided, however, that all 
terms and conditions associated with 
any such approval (including time lim-
itations) shall continue to be applica-
ble; provided, further, that any amend-
ment to such plan filed with or ap-
proved by the Commission on or after 
the effective date of this section shall 
be subject to the provisions of, and 
considered in accordance with the pro-
cedures specified in, this section. 

(c) Compliance with terms of national 
market system plans. Each self-regu-
latory organization shall comply with 
the terms of any effective national 
market system plan of which it is a 
sponsor or a participant. Each self-reg-
ulatory organization also shall, absent 
reasonable justification or excuse, en-
force compliance with any such plan by 
its members and persons associated 
with its members. 

(d) Appeals. The Commission may, in 
its discretion, entertain appeals in con-
nection with the implementation or op-
eration of any effective national mar-
ket system plan as follows: 

(1) Any action taken or failure to act 
by any person in connection with an ef-
fective national market system plan 
(other than a prohibition or limitation 
of access reviewable by the Commis-
sion pursuant to section 11A(b)(5) or 
section 19(d) of the Act (15 U.S.C. 78k– 
1(b)(5) or 78s(d))) shall be subject to re-
view by the Commission, on its own 
motion or upon application by any per-
son aggrieved thereby (including, but 
not limited to, self-regulatory organi-
zations, brokers, dealers, issuers, and 
vendors), filed not later than 30 days 
after notice of such action or failure to 
act or within such longer period as the 
Commission may determine. 

(2) Application to the Commission for 
review, or the institution of review by 
the Commission on its own motion, 
shall not operate as a stay of any such 
action unless the Commission deter-
mines otherwise, after notice and op-
portunity for hearing on the question 

of a stay (which hearing may consist 
only of affidavits or oral arguments). 

(3) In any proceedings for review, if 
the Commission, after appropriate no-
tice and opportunity for hearing (which 
hearing may consist solely of consider-
ation of the record of any proceedings 
conducted in connection with such ac-
tion or failure to act and an oppor-
tunity for the presentation of reasons 
supporting or opposing such action or 
failure to act) and upon consideration 
of such other data, views, and argu-
ments as it deems relevant, finds that 
the action or failure to act is in accord-
ance with the applicable provisions of 
such plan and that the applicable pro-
visions are, and were, applied in a man-
ner consistent with the public interest, 
the protection of investors, the mainte-
nance of fair and orderly markets, and 
the removal of impediments to, and the 
perfection of the mechanisms of a na-
tional market system, the Commission, 
by order, shall dismiss the proceeding. 
If the Commission does not make any 
such finding, or if it finds that such ac-
tion or failure to act imposes any bur-
den on competition not necessary or 
appropriate in furtherance of the pur-
poses of the Act, the Commission, by 
order, shall set aside such action and/or 
require such action with respect to the 
matter reviewed as the Commission 
deems necessary or appropriate in the 
public interest, for the protection of in-
vestors, and the maintenance of fair 
and orderly markets, or to remove im-
pediments to, and perfect the mecha-
nisms of, a national market system. 

(e) Exemptions. The Commission may 
exempt from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, any self- 
regulatory organization, member 
thereof, or specified security, if the 
Commission determines that such ex-
emption is consistent with the public 
interest, the protection of investors, 
the maintenance of fair and orderly 
markets and the removal of impedi-
ments to, and perfection of the mecha-
nisms of, a national market system. 

[70 FR 37620, June 29, 2005; 71 FR 232, Jan. 4, 
2006] 
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