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subpoena, the nature of the informa-
tion or documents sought, and any cir-
cumstances which may bear upon the
desirability of making available such
information or documents.

(Sec. 19, 48 Stat. 85; sec. 20, 48 Stat. 86; sec.
21, 48 Stat. 899; sec. 23, 48 Stat. 901; sec. 18, 49
Stat. 831; sec. 20, 49 Stat. 833; sec. 319, 53
Stat. 1173; sec. 321, 53 Stat. 1174; sec. 38, 54
Stat. 841; sec. 42, 54 Stat. 842; sec. 209, 54
Stat. 853; sec. 211, 54 Stat. 855; sec. 1, 76 Stat.
394. (15 U.S.C. 77s, T7t, 78u, 78w, 79r, 79t, T7sss,
T7uuu, 80a-37, 80a—-41, 80b-9, 89b-11, 78d-1))

[44 FR 50836, Aug. 30, 1979, as amended at 53
FR 17459, May 17, 1988; 54 FR 33501, Aug. 15,
1989]

§260.0-7 Small entities for purposes of
the Regulatory Flexibility Act.

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (6 U.S.C. 601 et
seq.), and unless otherwise defined for
purposes of a particular rulemaking
proceeding, the term ‘‘small business”
or ‘‘small organization,’” for purposes
of the Trust Indenture Act of 1939 shall
mean an issuer whose total assets on
the last day of its most recent fiscal
year were $6 million or less that is en-
gaged or proposing to engage in small
business financing. An issuer is consid-
ered to be engaged or proposing to be
engaged in small business financing
under this section if it is conducting or
proposing to conduct an offering of se-
curities which does not exceed the dol-
lar limitation prescribed by §260.4a-2.

[47 FR 5223, Feb. 4, 1982, as amended at 51 FR
25362, July 14, 1986]

§260.0-11 Liability for certain state-
ments by issuers.

(a) A statement within the coverage
of paragraph (b) below which is made
by or on behalf of an issuer or by an
outside reviewer retained by the issuer
shall be deemed not to be a fraudulent
statement (as defined in paragraph (d)
of this section), unless it is shown that
such statement was made or reaffirmed
without a reasonable basis or was dis-
closed other than in good faith.

(b) This rule applies to the following
statements:

(1) A forward-looking statement (as
defined in paragraph (c) of this section)
made in a document filed with the

§260.0-11

Commission, in Part I of a quarterly
report on Form 10-Q, §249.308a of this
chapter, or in an annual report to secu-
rity holders meeting the requirements
of Rules 14a-3(b) and (c) or 14c-3(a) and
(b) under the Securities Exchange Act
of 1934 (§240.14a-3(b) and (c) or §240.14c-
3(a) and (b) of this chapter), a state-
ment reaffirming such forward-looking
statement after the date the document
was filed or the annual report was
made publicly available, or a forward-
looking statement made before the
date the document was filed or the date
the annual report was made publicly
available if such statement is re-
affirmed in a filed document, in Part I
of a quarterly report on Form 10-Q, or
in an annual report made publicly
available within a reasonable time
after the making of such forward-look-
ing statement; Provided, that:

(i) At the time such statements are
made or reaffirmed, either the issuer is
subject to the reporting requirements
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934 and has com-
plied with the requirements of Rule
13a-1 or 15d-1 (§240.13a-1 or §240.15d-1 of
this chapter) thereunder, if applicable,
to file its most recent annual report on
Form 10-K, Form 20-F, or Form 40-F;
or if the issuer is not subject to the re-
porting requirements of section 13(a) or
15(d) of the Securities Exchange Act of
1934, the statements are made in a reg-
istration statement filed under the Se-
curities Act of 1933 or pursuant to sec-
tion 12(b) or (g) of the Securities Ex-
change Act of 1934; and

(ii) The statements are not made by
or on behalf of an issuer that is an in-
vestment company registered under
the Investment Company Act of 1940;
and

(2) Information relating to the effects
of changing prices on the business en-
terprise presented voluntarily or pur-
suant to Item 303 of Regulation S-K
(§229.303 of this chapter), Item 5 of
Form 20-F (§249.220f of this chapter),
“Operating and Financial Review and
Prospects,” Item 302 of Regulation S-K
(§229.302 of this chapter), ‘‘Supple-
mentary Financial Information,” or
Rule 3-20(c) of Regulation S-X (§210.3-
20(c) of this chapter), and disclosed in a
document filed with the Commission,
in Part I of a quarterly report on Form
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10-Q, or in an annual report to share-
holders meeting the requirements of
Rules 14a-3(b) and (c¢) or 14c-3(a) and (b)
(§240.14a-3(b) and (c) or §240.14c-3(a)
and (b)) under the Securities Exchange
Act of 1934.

(c) For the purpose of this rule, the
term forward-looking statement shall
mean and shall be limited to:

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or
other financial items;

(2) A statement of management’s
plans and objectives for future oper-
ations;

(3) A statement of future economic
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of
Regulation S-K (§229.303 of this chap-
ter) or Item 5 of Form 20-F; or

(4) Disclosed statements of the as-
sumptions underlying or relating to
any of the statements described in
paragraphs (c¢) (1), (2), or (3) of this sec-
tion.

(d) For the purpose of this rule the
term fraudulent statement shall mean a
statement which is an untrue state-
ment of a material fact, a statement
false or misleading with respect to any
material fact, an omission to state a
material fact necessary to make a
statement not misleading, or which
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction,
act, practice, course of business, or an
artifice to defraud, as those terms are
used in the Trust Indenture Act of 1939
and other acts referred to in section
323(b) thereof or the rules or regula-
tions promulgated thereunder.

[46 FR 19458, Mar. 31, 1981, as amended at 47
FR 54790, Dec. 26, 1982; 56 FR 30077, July 1,
1991; 64 FR 53925, Oct. 5, 1999; 73 FR 982, Jan.
4, 2008]

17 CFR Ch. Il (4-1-11 Edition)

RULES UNDER SECTION 303

§260.3(4)-1 Definition of “commission
from an underwriter or dealer not
in excess of the usual and cus-
tomary distributors’ or sellers’ com-
missions” in section 303(4), for cer-
tain transactions.

(a) The term commission in section
303(4) shall include such remuneration,
commonly known as a spread, as may
be received by a distributor or dealer
as a consequence of reselling securities
bought from an underwriter or dealer
at a price below the offering price of
such securities, where such resales af-
ford the distributor or dealer a margin
of profit not in excess of what is usual
and customary in such transactions.

(b) The term commission from an un-
derwriter or dealer in section 303(4) shall
include commissions paid by an under-
writer or dealer affiliated with the
issuer.

(c) The term wusual and customary dis-
tributors’ or sellers’ commission in section
303(4) shall mean a commission or re-
muneration, commonly known as a
spread, paid to or received by any per-
son selling securities either for his own
account or for the account of others,
which is not in excess of the amount
usual and customary in the distribu-
tion and sale of issues of similar type
and size, and not in excess of the
amount allowed to other persons, if
any, for comparable service in the dis-
tribution of the particular issue; but
such term shall not include amounts
paid to any person whose function is
the management of the distribution of
all of a substantial part of the par-
ticular issue, or who performs the func-
tions normally performed by an under-
writer or underwriting syndicate.

§260.3(4)-2 Definition of “distribution”
in section 303(4) for certain trans-
actions.

A person, the chief part of the busi-
ness of which consists in the purchase
of the securities of any one issuer and/
or its affiliate and in the sale of its
own securities to furnish the proceeds
with which to acquire the securities of
such issuer and/or affiliate, is to be re-
garded as engaged in the distribution
of the securities of such issuer and/or
affiliate within the meaning of section
303(4).
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