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of (or owned exclusively by) the Trans-
feror and the persons specified in para-
graphs (b)(1) and (b)(2) of this section. 

[62 FR 17529, Apr. 9, 1997] 

§ 270.5b–1 Definition of ‘‘total assets.’’ 

The term total assets, when used in 
computing values for the purposes of 
sections 5 and 12 of the Act, shall mean 
the gross assets of the company with 
respect to which the computation is 
made, taken as of the end of the fiscal 
quarter of the company last preceding 
the date of computation. This section 
shall not apply to any company which 
has adopted either of the alternative 
methods of valuation permitted by 
§ 270.2a–1. 

[Rule N–5B–1, 6 FR 5920, Nov. 22, 1941] 

§ 270.5b–2 Exclusion of certain guaran-
tees as securities of the guarantor. 

(a) For the purposes of section 5 of 
the act, a guarantee of a security shall 
not be deemed to be a security issued 
by the guarantor: Provided, That the 
value of all securities issued or guaran-
teed by the guarantor, and owned by 
the management company, does not ex-
ceed 10 percent of the value of the total 
assets of such management company. 

(b) Notwithstanding paragraph (a) of 
this section, for the purposes of section 
5 of the Act, a guarantee by a railroad 
company of a security issued by a ter-
minal company, warehouse company, 
switching company, or bridge com-
pany, shall not be deemed to be a secu-
rity issued by such railroad company: 
Provided: 

(1) The security is guaranteed jointly 
or severally by more than one railroad 
company; and 

(2) No one of such guaranteeing rail-
road companies directly or indirectly 
controls all of its co-guarantors. 

(c) For the purposes of section 5 of 
the Act, a lease or other arrangement 
whereby a railroad company is or be-
comes obligated to pay a stipulated an-
nual sum of rental either to another 
railroad company or to the security 
holders of such other railroad company 
shall not be deemed in itself a guar-
antee. 

[Rule N–5B–2, 10 FR 581, Jan. 16, 1945] 

§ 270.5b–3 Acquisition of repurchase 
agreement or refunded security 
treated as acquisition of underlying 
securities. 

(a) Repurchase Agreements. For pur-
poses of sections 5 and 12(d)(3) of the 
Act (15 U.S.C. 80a–5 and 80a–12(d)(3)), 
the acquisition of a repurchase agree-
ment may be deemed to be an acquisi-
tion of the underlying securities, pro-
vided the obligation of the seller to re-
purchase the securities from the in-
vestment company is Collateralized 
Fully. 

(b) Refunded Securities. For purposes 
of section 5 of the Act (15 U.S.C. 80a–5), 
the acquisition of a Refunded Security 
is deemed to be an acquisition of the 
escrowed Government Securities. 

(c) Definitions. As used in this sec-
tion: 

(1) Collateralized Fully in the case of a 
repurchase agreement means that: 

(i) The value of the securities 
collateralizing the repurchase agree-
ment (reduced by the transaction costs 
(including loss of interest) that the in-
vestment company reasonably could 
expect to incur if the seller defaults) is, 
and during the entire term of the re-
purchase agreement remains, at least 
equal to the Resale Price provided in 
the agreement; 

(ii) The investment company has per-
fected its security interest in the col-
lateral; 

(iii) The collateral is maintained in 
an account of the investment company 
with its custodian or a third party that 
qualifies as a custodian under the Act; 

(iv) The collateral consists entirely 
of: 

(A) Cash items; 
(B) Government Securities; 
(C) Securities that at the time the re-

purchase agreement is entered into are 
rated in the highest rating category by 
the Requisite NRSROs; or 

(D) Unrated Securities that are of 
comparable quality to securities that 
are rated in the highest rating cat-
egory by the Requisite NRSROs, as de-
termined by the investment company’s 
board of directors or its delegate; and 

(v) Upon an Event of Insolvency with 
respect to the seller, the repurchase 
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agreement would qualify under a provi-
sion of applicable insolvency law pro-
viding an exclusion from any auto-
matic stay of creditors’ rights against 
the seller. 

(2) Event of Insolvency means, with re-
spect to a person: 

(i) An admission of insolvency, the 
application by the person for the ap-
pointment of a trustee, receiver, 
rehabilitator, or similar officer for all 
or substantially all of its assets, a gen-
eral assignment for the benefit of 
creditors, the filing by the person of a 
voluntary petition in bankruptcy or 
application for reorganization or an ar-
rangement with creditors; or 

(ii) The institution of similar pro-
ceedings by another person which pro-
ceedings are not contested by the per-
son; or 

(iii) The institution of similar pro-
ceedings by a government agency re-
sponsible for regulating the activities 
of the person, whether or not contested 
by the person. 

(3) Government Security means any 
‘‘Government Security’’ as defined in 
section 2(a)(16) of the Act (15 U.S.C. 
80a–2(a)(16)). 

(4) Refunded Security means a debt se-
curity the principal and interest pay-
ments of which are to be paid by Gov-
ernment Securities (‘‘deposited securi-
ties’’) that have been irrevocably 
placed in an escrow account pursuant 
to an agreement between the issuer of 
the debt security and an escrow agent 
that is not an ‘‘affiliated person,’’ as 
defined in section 2(a)(3)(C) of the Act 
(15 U.S.C. 80a–2(a)(3)(C)), of the issuer 
of the debt security, and, in accordance 
with such escrow agreement, are 
pledged only to the payment of the 
debt security and, to the extent that 
excess proceeds are available after all 
payments of principal, interest, and ap-
plicable premiums on the Refunded Se-
curities, the expenses of the escrow 
agent and, thereafter, to the issuer or 
another party; provided that: 

(i) The deposited securities are not 
redeemable prior to their final matu-
rity; 

(ii) The escrow agreement prohibits 
the substitution of the deposited secu-
rities unless the substituted securities 
are Government Securities; and 

(iii) At the time the deposited securi-
ties are placed in the escrow account, 
or at the time a substitution of the de-
posited securities is made, an inde-
pendent certified public accountant has 
certified to the escrow agent that the 
deposited securities will satisfy all 
scheduled payments of principal, inter-
est and applicable premiums on the Re-
funded Securities. 

(5) NRSRO means any nationally rec-
ognized statistical rating organization, 
as that term is used in paragraphs 
(c)(2)(vi)(E), (F) and (H) of § 240.15c3–1 of 
this chapter, that is not an ‘‘affiliated 
person,’’ as defined in section 2(a)(3)(C) 
of the Act (15 U.S.C. 80a–2(a)(3)(C)), of 
the issuer of, or any insurer or provider 
of credit support for, the security. 

(6) Requisite NRSROs means: 
(i) Any two NRSROs that have issued 

a rating with respect to a security or 
class of debt obligations of an issuer; or 

(ii) If only one NRSRO has issued a 
rating with respect to such security or 
class of debt obligations of an issuer at 
the time the investment company ac-
quires the security, that NRSRO. 

(7) Resale Price means the acquisition 
price paid to the seller of the securities 
plus the accrued resale premium on 
such acquisition price. The accrued re-
sale premium is the amount specified 
in the repurchase agreement or the 
daily amortization of the difference be-
tween the acquisition price and the re-
sale price specified in the repurchase 
agreement. 

(8) Unrated Securities means securities 
that have not received a rating from 
the Requisite NRSROs. 

[66 FR 36161, July 11, 2001, as amended at 74 
FR 52373, Oct. 9, 2009] 

§ 270.6b–1 Exemption of employees’ se-
curities company pending deter-
mination of application. 

Any employees’ securities company 
which files an application for an order 
of exemption under section 6(b) of the 
Act (54 Stat. 801; 15 U.S.C. 80a–6) shall 
be exempt, pending final determination 
of such application by the Commission, 
from all provisions of the Act applica-
ble to investment companies as such. 

[Rule N–6B–1, 6 FR 6126, Dec. 2, 1941] 
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