
860 

18 CFR Ch. I (4–1–11 Edition) § 292.303 

section to enable qualifying facilities 
to estimate the electric utility’s avoid-
ed costs for periods described in para-
graph (b) of this section; or 

(ii) With regard to an electric utility 
which is legally obligated to obtain all 
its requirements for electric energy 
and capacity from another electric 
utility, provide the data of its sup-
plying utility and the rates at which it 
currently purchases such energy and 
capacity. 

(2) If any such electric utility fails to 
provide such information on request, 
the qualifying facility may apply to 
the State regulatory authority (which 
has ratemaking authority over the 
electric utility) or the Commission for 
an order requiring that the informa-
tion be provided. 

(d) Substitution of alternative method. 
(1) After public notice in the area 
served by the electric utility, and after 
opportunity for public comment, any 
State regulatory authority may re-
quire (with respect to any electric util-
ity over which it has ratemaking au-
thority), or any non-regulated electric 
utility may provide, data different 
than those which are otherwise re-
quired by this section if it determines 
that avoided costs can be derived from 
such data. 

(2) Any State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking author-
ity) or nonregulated utility which re-
quires such different data shall notify 
the Commission within 30 days of mak-
ing such determination. 

(e) State Review. (1) Any data sub-
mitted by an electric utility under this 
section shall be subject to review by 
the State regulatory authority which 
has ratemaking authority over such 
electric utility. 

(2) In any such review, the electric 
utility has the burden of coming for-
ward with justification for its data. 

[45 FR 12234, Feb. 25, 1980; 45 FR 24126, Apr. 9, 
1980] 

§ 292.303 Electric utility obligations 
under this subpart. 

(a) Obligation to purchase from quali-
fying facilities. Each electric utility 
shall purchase, in accordance with 
§ 292.304, unless exempted by § 292.309 
and § 292.310, any energy and capacity 

which is made available from a quali-
fying facility: 

(1) Directly to the electric utility; or 
(2) Indirectly to the electric utility 

in accordance with paragraph (d) of 
this section. 

(b) Obligation to sell to qualifying fa-
cilities. Each electric utility shall sell 
to any qualifying facility, in accord-
ance with § 292.305, unless exempted by 
§ 292.312, energy and capacity requested 
by the qualifying facility. 

(c) Obligation to interconnect. (1) Sub-
ject to paragraph (c)(2) of this section, 
any electric utility shall make such 
interconnection costs with any quali-
fying facility as may be necessary to 
accomplish purchases or sales under 
this subpart. The obligation to pay for 
any interconnection shall be deter-
mined in accordance with § 292.306. 

(2) No electric utility is required to 
interconnect with any qualifying facil-
ity if, solely by reason of purchases or 
sales over the interconnection, the 
electric utility would become subject 
to regulation as a public utility under 
part II of the Federal Power Act. 

(d) Transmission to other electric utili-
ties. If a qualifying facility agrees, an 
electric utility which would otherwise 
be obligated to purchase energy or ca-
pacity from such qualifying facility 
may transmit the energy or capacity 
to any other electric utility. Any elec-
tric utility to which such energy or ca-
pacity is transmitted shall purchase 
such energy or capacity under this sub-
part as if the qualifying facility were 
supplying energy or capacity directly 
to such electric utility. The rate for 
purchase by the electric utility to 
which such energy is transmitted shall 
be adjusted up or down to reflect line 
losses pursuant to § 292.304(e)(4) and 
shall not include any charges for trans-
mission. 

(e) Parallel operation. Each electric 
utility shall offer to operate in parallel 
with a qualifying facility, provided 
that the qualifying facility complies 
with any applicable standards estab-
lished in accordance with § 292.308. 

[Order 688, 71 FR 64372, Nov. 1, 2006; 71 FR 
75662, Dec. 18, 2006] 

§ 292.304 Rates for purchases. 
(a) Rates for purchases. (1) Rates for 

purchases shall: 
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(i) Be just and reasonable to the elec-
tric consumer of the electric utility 
and in the public interest; and 

(ii) Not discriminate against quali-
fying cogeneration and small power 
production facilities. 

(2) Nothing in this subpart requires 
any electric utility to pay more than 
the avoided costs for purchases. 

(b) Relationship to avoided costs. (1) 
For purposes of this paragraph, ‘‘new 
capacity’’ means any purchase from ca-
pacity of a qualifying facility, con-
struction of which was commenced on 
or after November 9, 1978. 

(2) Subject to paragraph (b)(3) of this 
section, a rate for purchases satisfies 
the requirements of paragraph (a) of 
this section if the rate equals the 
avoided costs determined after consid-
eration of the factors set forth in para-
graph (e) of this section 

(3) A rate for purchases (other than 
from new capacity) may be less than 
the avoided cost if the State regulatory 
authority (with respect to any electric 
utility over which it has ratemaking 
authority) or the nonregulated electric 
utility determines that a lower rate is 
consistent with paragraph (a) of this 
section, and is sufficient to encourage 
cogeneration and small power produc-
tion. 

(4) Rates for purchases from new ca-
pacity shall be in accordance with 
paragraph (b)(2) of this section, regard-
less of whether the electric utility 
making such purchases is simulta-
neously making sales to the qualifying 
facility. 

(5) In the case in which the rates for 
purchases are based upon estimates of 
avoided costs over the specific term of 
the contract or other legally enforce-
able obligation, the rates for such pur-
chases do not violate this subpart if 
the rates for such purchases differ from 
avoided costs at the time of delivery. 

(c) Standard rates for purchases. (1) 
There shall be put into effect (with re-
spect to each electric utility) standard 
rates for purchases from qualifying fa-
cilities with a design capacity of 100 
kilowatts or less. 

(2) There may be put into effect 
standard rates for purchases from 
qualifying facilities with a design ca-
pacity of more than 100 kilowatts. 

(3) The standard rates for purchases 
under this paragraph: 

(i) Shall be consistent with para-
graphs (a) and (e) of this section; and 

(ii) May differentiate among quali-
fying facilities using various tech-
nologies on the basis of the supply 
characteristics of the different tech-
nologies. 

(d) Purchases ‘‘as available’’ or pursu-
ant to a legally enforceable obligation. 
Each qualifying facility shall have the 
option either: 

(1) To provide energy as the quali-
fying facility determines such energy 
to be available for such purchases, in 
which case the rates for such purchases 
shall be based on the purchasing util-
ity’s avoided costs calculated at the 
time of delivery; or 

(2) To provide energy or capacity pur-
suant to a legally enforceable obliga-
tion for the delivery of energy or ca-
pacity over a specified term, in which 
case the rates for such purchases shall, 
at the option of the qualifying facility 
exercised prior to the beginning of the 
specified term, be based on either: 

(i) The avoided costs calculated at 
the time of delivery; or 

(ii) The avoided costs calculated at 
the time the obligation is incurred. 

(e) Factors affecting rates for pur-
chases. In determining avoided costs, 
the following factors shall, to the ex-
tent practicable, be taken into ac-
count: 

(1) The data provided pursuant to 
§ 292.302(b), (c), or (d), including State 
review of any such data; 

(2) The availability of capacity or en-
ergy from a qualifying facility during 
the system daily and seasonal peak pe-
riods, including: 

(i) The ability of the utility to dis-
patch the qualifying facility; 

(ii) The expected or demonstrated re-
liability of the qualifying facility; 

(iii) The terms of any contract or 
other legally enforceable obligation, 
including the duration of the obliga-
tion, termination notice requirement 
and sanctions for non-compliance; 

(iv) The extent to which scheduled 
outages of the qualifying facility can 
be usefully coordinated with scheduled 
outages of the utility’s facilities; 
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(v) The usefulness of energy and ca-
pacity supplied from a qualifying facil-
ity during system emergencies, includ-
ing its ability to separate its load from 
its generation; 

(vi) The individual and aggregate 
value of energy and capacity from 
qualifying facilities on the electric 
utility’s system; and 

(vii) The smaller capacity increments 
and the shorter lead times available 
with additions of capacity from quali-
fying facilities; and 

(3) The relationship of the avail-
ability of energy or capacity from the 
qualifying facility as derived in para-
graph (e)(2) of this section, to the abil-
ity of the electric utility to avoid 
costs, including the deferral of capac-
ity additions and the reduction of fossil 
fuel use; and 

(4) The costs or savings resulting 
from variations in line losses from 
those that would have existed in the 
absence of purchases from a qualifying 
facility, if the purchasing electric util-
ity generated an equivalent amount of 
energy itself or purchased an equiva-
lent amount of electric energy or ca-
pacity. 

(f) Periods during which purchases not 
required. (1) Any electric utility which 
gives notice pursuant to paragraph 
(f)(2) of this section will not be re-
quired to purchase electric energy or 
capacity during any period during 
which, due to operational cir-
cumstances, purchases from qualifying 
facilities will result in costs greater 
than those which the utility would 
incur if it did not make such pur-
chases, but instead generated an equiv-
alent amount of energy itself. 

(2) Any electric utility seeking to in-
voke paragraph (f)(1) of this section 
must notify, in accordance with appli-
cable State law or regulation, each af-
fected qualifying facility in time for 
the qualifying facility to cease the de-
livery of energy or capacity to the 
electric utility. 

(3) Any electric utility which fails to 
comply with the provisions of para-
graph (f)(2) of this section will be re-
quired to pay the same rate for such 
purchase of energy or capacity as 
would be required had the period de-
scribed in paragraph (f)(1) of this sec-
tion not occurred. 

(4) A claim by an electric utility that 
such a period has occurred or will 
occur is subject to such verification by 
its State regulatory authority as the 
State regulatory authority determines 
necessary or appropriate, either before 
or after the occurrence. 

§ 292.305 Rates for sales. 
(a) General rules. (1) Rates for sales: 
(i) Shall be just and reasonable and 

in the public interest; and 
(ii) Shall not discriminate against 

any qualifying facility in comparison 
to rates for sales to other customers 
served by the electric utility. 

(2) Rates for sales which are based on 
accurate data and consistent system-
wide costing principles shall not be 
considered to discriminate against any 
qualifying facility to the extent that 
such rates apply to the utility’s other 
customers with similar load or other 
cost-related characteristics. 

(b) Additional services to be provided to 
qualifying facilities. (1) Upon request of 
a qualifying facility, each electric util-
ity shall provide: 

(i) Supplementary power; 
(ii) Back-up power; 
(iii) Maintenance power; and 
(iv) Interruptible power. 
(2) The State regulatory authority 

(with respect to any electric utility 
over which it has ratemaking author-
ity) and the Commission (with respect 
to any nonregulated electric utility) 
may waive any requirement of para-
graph (b)(1) of this section if, after no-
tice in the area served by the electric 
utility and after opportunity for public 
comment, the electric utility dem-
onstrates and the State regulatory au-
thority or the Commission, as the case 
may be, finds that compliance with 
such requirement will: 

(i) Impair the electric utility’s abil-
ity to render adequate service to its 
customers; or 

(ii) Place an undue burden on the 
electric utility. 

(c) Rates for sales of back-up and main-
tenance power. The rate for sales of 
back-up power or maintenance power: 

(1) Shall not be based upon an as-
sumption (unless supported by factual 
data) that forced outages or other re-
ductions in electric output by all quali-
fying facilities on an electric utility’s 
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