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offer of settlement, or items not in-
cluded in the settlement, that are rel-
evant to support the claim. Reply com-
ments may include responding affida-
vits. 

(g) Uncontested offers of settlement. (1) 
If comments on an offer are trans-
mitted to the presiding officer and the 
presiding officer finds that the offer is 
not contested by any participant, the 
presiding officer will certify to the 
Commission the offer of settlement, a 
statement that the offer of settlement 
is uncontested, and any hearing record 
or pleadings which relate to the offer of 
settlement. 

(2) If comments on an offer of settle-
ment are transmitted to the Commis-
sion, the Commission will determine 
whether the offer is uncontested. 

(3) An uncontested offer of settle-
ment may be approved by the Commis-
sion upon a finding that the settlement 
appears to be fair and reasonable and 
in the public interest. 

(h) Contested offers of settlement. (1)(i) 
If the Commission determines that any 
offer of settlement is contested in 
whole or in part, by any party, the 
Commission may decide the merits of 
the contested settlement issues, if the 
record contains substantial evidence 
upon which to base a reasoned decision 
or the Commission determines there is 
no genuine issue of material fact. 

(ii) If the Commission finds that the 
record lacks substantial evidence or 
that the contesting parties or con-
tested issues can not be severed from 
the offer of settlement, the Commis-
sion will: 

(A) Establish procedures for the pur-
pose of receiving additional evidence 
before a presiding officer upon which a 
decision on the contested issues may 
reasonably be based; or 

(B) Take other action which the 
Commission determines to be appro-
priate. 

(iii) If contesting parties or contested 
issues are severable, the contesting 
parties or uncontested portions may be 
severed. The uncontested portions will 
be decided in accordance with para-
graph (g) of this section. 

(2)(i) If any comment on an offer of 
settlement is transmitted to the pre-
siding officer and the presiding officer 
determines that the offer is contested, 

whole or in part, by any participant, 
the presiding officer may certify all or 
part of the offer to the Commission. If 
any offer or part of an offer is con-
tested by a party, the offer may be cer-
tified to the Commission only if para-
graph (h)(2)(ii) or (iii) of this section 
applies. 

(ii) Any offer of settlement or part of 
any offer may be certified to the Com-
mission if the presiding officer deter-
mines that there is no genuine issue of 
material fact. Any certification by the 
presiding officer must contain the de-
termination that there is no genuine 
issue of material fact and any hearing 
record or pleadings which relate to the 
offer or part of the offer being cer-
tified. 

(iii) Any offer of settlement or part 
of any offer may be certified to the 
Commission, if: 

(A) The parties concur on a motion 
for omission of the initial decision as 
provided in Rule 710, or, if all parties 
do not concur in the motion, the pre-
siding officer determines that omission 
of the initial decision is appropriate 
under Rule 710(d), and 

(B) The presiding officer determines 
that the record contains substantial 
evidence from which the Commission 
may reach a reasoned decision on the 
merits of the contested issues. 

(iv) If any contesting parties or con-
tested issues are severable, the 
uncontested portions of the settlement 
may be certified immediately by the 
presiding officer to the Commission for 
decision, as provided in paragraph (g) 
of this section. 

(i) Reservation of rights. Any proce-
dural right that a participant has in 
the absence of an offer of settlement is 
not affected by Commission dis-
approval, or approval subject to condi-
tion, of the uncontested portion of the 
offer of settlement. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 541, 57 FR 21734, May 22, 
1992; Order 578, 60 FR 19505, Apr. 19, 1995] 

§ 385.603 Settlement of negotiations 
before a settlement judge (Rule 
603). 

(a) Applicability. This section applies 
to any proceeding set for hearing under 
subpart E of this part and to any other 
proceeding in which the Commission 
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has ordered the appointment of a set-
tlement judge. 

(b) Definition. For purposes of this 
section, settlement judge means the ad-
ministrative law judge appointed by 
the Chief Administrative Law Judge to 
conduct settlement negotiations under 
this section. 

(c) Requests for appointment of settle-
ment judges. (1) Any participant may 
file a motion requesting the appoint-
ment of a settlement judge with the 
presiding officer, or, if there is no pre-
siding officer for the proceeding, with 
the Commission. 

(2) A presiding officer may request 
the Chief Administrative Law Judge to 
appoint a settlement judge. 

(3) A motion under paragraph (c)(1) of 
this section may be acted upon at any 
time, and the time limitations on an-
swers in Rule 213(d) do not apply. 

(4) Any answer or objection filed 
after a motion has been acted upon will 
not be considered. 

(d) Commission order directing appoint-
ment of settlement judge. The Commis-
sion may, on motion or otherwise, 
order the Chief Administrative Law 
Judge to appoint a settlement judge. 

(e) Appointment of settlement judge by 
Chief Administrative Law Judge. The 
Chief Administrative Law Judge may 
appoint a settlement judge for any pro-
ceeding, if requested by the presiding 
officer under paragraph (c)(2) of this 
section or if the presiding officer con-
curs in a motion made under paragraph 
(c)(1) of this section. 

(f) Order appointing settlement judge. 
The Chief Administrative Law Judge 
will appoint a settlement judge by an 
order, which specifies whether, and to 
what extent, the proceeding is sus-
pended pending termination of settle-
ment negotiations conducted in ac-
cordance with this section. The order 
may confine the scope of any settle-
ment negotiations to specified issues. 

(g) Powers and duties of settlement 
judge. (1) A settlement judge will con-
vene and preside over conferences and 
settlement negotiations between the 
participants and assess the 
practicalities of a potential settle-
ment. 

(2)(i) A settlement judge will report 
to the Chief Administrative Law Judge 
or the Commission, as appropriate, de-

scribing the status of the settlement 
negotiations and evaluating settlement 
prospects. 

(ii) In any such report, the settle-
ment judge may recommend the termi-
nation or continuation of settlement 
negotiations conducted under this sec-
tion. 

(iii) The first report by the settle-
ment judge will be made not later than 
30 days after the appointment of the 
settlement judge. The Commission or 
the Chief Administrative Law Judge 
may order additional reports at any 
time. 

(h) Termination of settlement negotia-
tions before a settlement judge. Unless an 
order of the Commission directing the 
appointment of a settlement judge pro-
vides otherwise, settlement negotia-
tions conducted under this section will 
terminate upon the order of the Chief 
Administrative Law Judge issued after 
consultation with the settlement 
judge. 

(i) Non-reviewability. Any decision 
concerning the appointment of a settle-
ment judge or the termination of any 
settlement negotiations is not subject 
to review by, appeal to, or rehearing by 
the presiding officer, Chief Administra-
tive Law Judge, or the Commission. 

(j) Multiple settlement negotiations. If 
settlement negotiations are termi-
nated under paragraph (h) of this sec-
tion, the Chief Administrative Law 
Judge may subsequently appoint a set-
tlement judge in the same proceeding 
to conduct settlement negotiations in 
accordance with this section. 

§ 385.604 Alternative means of dispute 
resolution (Rule 604). 

(a) Applicability. (1) Participants may, 
subject to the limitations of paragraph 
(a)(2) of this section, use alternative 
means of dispute resolution to resolve 
all or part of any pending matter if the 
participants agree. The alternative 
means of dispute resolution authorized 
under subpart F of this part will be vol-
untary procedures that supplement 
rather than limit other available dis-
pute resolution techniques. 

(2) Except as provided in paragraph 
(a)(3) of this section, the decisional au-
thority will not consent to use of an al-
ternative dispute resolution proceeding 
if: 
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