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potential applicant does not adopt a re-
quested study, it must explain why the 
request was not adopted, with ref-
erence to the criteria set forth in 
§ 5.9(b). 

(b) Within 15 days following filing of 
the potential applicant’s revised study 
plan, participants may file comments 
thereon. 

(c) Within 30 days following the date 
the potential applicant files its revised 
study plan, the Director of Energy 
Projects will issue a Study Plan Deter-
mination with regard to the potential 
applicant’s study plan, including any 
modifications determined to be nec-
essary in light of the record. 

(d) If no notice of study dispute is 
filed pursuant to § 5.14 within 20 days of 
the Study Plan Determination, the 
study plan as approved in the Study 
Plan Determination shall be deemed to 
be approved and the potential appli-
cant shall proceed with the approved 
studies. If a potential applicant fails to 
obtain or conduct a study as required 
by Study Plan Determination, its li-
cense application may be considered 
deficient. 

§ 5.14 Formal study dispute resolution 
process. 

(a) Within 20 days of the Study Plan 
Determination, any Federal agency 
with authority to provide mandatory 
conditions on a license pursuant to 
FPA Section 4(e), 16 U.S.C. 797(e), or to 
prescribe fishways pursuant to FPA 
Section 18, 16 U.S.C. 811, or any agency 
or Indian tribe with authority to issue 
a water quality certification for the 
project license under section 401 of the 
Clean Water Act, 42 U.S.C. 1341, may 
file a notice of study dispute with re-
spect to studies pertaining directly to 
the exercise of their authorities under 
sections 4(e) and 18 of the Federal 
Power Act or section 401 of the Clean 
Water Act. 

(b) The notice of study dispute must 
explain how the disputing agency’s or 
Indian tribe’s study request satisfies 
the criteria set forth in § 5.9(b), and 
shall identify and provide contact in-
formation for the panel member des-
ignated by the disputing agency or In-
dian tribe, as discussed in paragraph 
(d) of this section. 

(c) Studies and portions of study 
plans approved in the Study Plan De-
termination that are not the subject of 
a notice of dispute shall be deemed to 
be approved, and the potential appli-
cant shall proceed with those studies 
or portions thereof. 

(d) Within 20 days of a notice of study 
dispute, the Commission will convene 
one or more three-person Dispute Reso-
lution Panels, as appropriate to the 
circumstances of each proceeding. 
Each such panel will consist of: 

(1) A person from the Commission 
staff who is not otherwise involved in 
the proceeding, and who shall serve as 
the panel chair; 

(2) One person designated by the Fed-
eral or state agency or Indian tribe 
that filed the notice of dispute who is 
not otherwise involved in the pro-
ceeding; and 

(3) A third person selected by the 
other two panelists from a pre-estab-
lished list of persons with expertise in 
the resource area. The two panelists 
shall make every reasonable effort to 
select the third panel member. If how-
ever no third panel member has been 
selected by the other two panelists 
within 15 days, an appropriate third 
panel member will be selected at ran-
dom from the list of technical experts 
maintained by the Commission. 

(e) If more than one agency or Indian 
tribe files a notice of dispute with re-
spect to the decision in the preliminary 
determination on any information- 
gathering or study request, the dis-
puting agencies or Indian tribes must 
select one person to represent their in-
terests on the panel. 

(f) The list of persons available to 
serve as a third panel member will be 
posted, as revised from time-to-time, 
on the hydroelectric page of the Com-
mission’s Web site. A person on the list 
who is requested and willing to serve 
with respect to a specific dispute will 
be required to file with the Commis-
sion at that time a current statement 
of their qualifications, a statement 
that they have had no prior involve-
ment with the proceeding in which the 
dispute has arisen, or other financial or 
other conflict of interest. 

(g) All costs of the panel members 
representing the Commission staff and 
the agency or Indian tribe which filed 
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the notice of dispute will be borne by 
the Commission or the agency or In-
dian tribe, as applicable. The third 
panel member will serve without com-
pensation, except for certain allowable 
travel expenses as defined in 31 CFR 
part 301. 

(h) To facilitate the delivery of infor-
mation to the dispute resolution panel, 
the identity of the panel members and 
their addresses for personal service 
with respect to a specific dispute reso-
lution will be posted on the hydro-
electric page of the Commission’s Web 
site. 

(i) No later than 25 days following 
the notice of study dispute, the poten-
tial applicant may file with the Com-
mission and serve upon the panel mem-
bers comments and information regard-
ing the dispute. 

(j) Prior to engaging in deliberative 
meetings, the panel shall hold a tech-
nical conference for the purpose of 
clarifying the matters in dispute with 
reference to the study criteria. The 
technical conference shall be chaired 
by the Commission staff member of the 
panel. It shall be open to all partici-
pants, and the panel shall receive infor-
mation from the participants as it 
deems appropriate. 

(k) No later than 50 days following 
the notice of study dispute, the panel 
shall make and deliver to the Director 
of the Office of Energy Projects a find-
ing, with respect to each information 
or study request in dispute, concerning 
the extent to which each criteria set 
forth in § 5.9(b) is met or not met, and 
why, and make recommendations re-
garding the disputed study request 
based on its findings. The panel’s find-
ings and recommendations must be 
based on the record in the proceeding. 
The panel shall file with its findings 
and recommendations all of the mate-
rials received by the panel. Any rec-
ommendation for the potential appli-
cant to provide information or a study 
must include the technical specifica-
tions, including data acquisition tech-
niques and methodologies. 

(l) No later than 70 days from the 
date of filing of the notice of study dis-
pute, the Director of the Office of En-
ergy Projects will review and consider 
the recommendations of the panel, and 
will issue a written determination. The 

Director’s determination will be made 
with reference to the study criteria set 
forth in § 5.9(b) and any applicable law 
or Commission policies and practices, 
will take into account the technical 
expertise of the panel, and will explain 
why any panel recommendation was re-
jected, if applicable. The Director’s de-
termination shall constitute an amend-
ment to the approved study plan. 

§ 5.15 Conduct of studies. 

(a) Implementation. The potential ap-
plicant must gather information and 
conduct studies as provided for in the 
approved study plan and schedule. 

(b) Progress reports. The potential ap-
plicant must prepare and provide to 
the participants the progress reports 
provided for in § 5.11(b)(3). Upon request 
of any participant, the potential appli-
cant will provide documentation of 
study results. 

(c) Initial study report. (1) Pursuant to 
the Commission-approved study plan 
and schedule provided for in § 5.13 or no 
later than one year after Commission 
approval of the study plan, whichever 
comes first, the potential applicant 
must prepare and file with the Com-
mission an initial study report describ-
ing its overall progress in imple-
menting the study plan and schedule 
and the data collected, including an ex-
planation of any variance from the 
study plan and schedule. The report 
must also include any modifications to 
ongoing studies or new studies pro-
posed by the potential applicant. 

(2) Within 15 days following the filing 
of the initial study report, the poten-
tial applicant shall hold a meeting 
with the participants and Commission 
staff to discuss the study results and 
the potential applicant’s and or other 
participant’s proposals, if any, to mod-
ify the study plan in light of the 
progress of the study plan and data col-
lected. 

(3) Within 15 days following the meet-
ing provided for in paragraph (c)(2) of 
this section, the potential applicant 
shall file a meeting summary, includ-
ing any modifications to ongoing stud-
ies or new studies proposed by the po-
tential applicant. 
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