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that the goods are committed to ex-
port, thereby, making them subject to 
Customs examination. 

[T.D. 93–6, 58 FR 5604, Jan. 22, 1993, as amend-
ed by T.D. 98–29, 63 FR 16684, Apr. 6, 1998] 

§ 118.2 Establishment of a CES. 

When a port director makes a pre-
liminary determination that a new 
CES should be established, or when the 
term of an existing CES is about to ex-
pire and the port director believes that 
the need for a CES still exists, he will 
announce, by written notice posted at 
the customhouse and by any other 
written methods he may consider ap-
propriate (such as normal port infor-
mation distribution channels, trade 
bulletins or local newspapers), that ap-
plications to operate a CES are being 
accepted. This notice will include the 
general criteria together with any 
local criteria that applicants must 
meet (see § 118.11 of this part), and will 
invite the public to submit any rel-
evant written comments on whether a 
new CES should be established or on 
whether there is still a need for a CES. 
Applications will be accepted only in 
response to the port notice and must be 
received within 60 calendar days from 
the date of the notice. Public com-
ments must be received within 30 cal-
endar days from the date of the notice. 

§ 118.3 Written agreement. 

The applicant tentatively selected to 
operate a CES must sign a written 
agreement with CBP before com-
mencing operations. Failure to execute 
a written agreement with CBP in a 
timely manner will result in the rev-
ocation of that applicant’s tentative 
selection and may result in tentative 
selection of another applicant or repub-
lication of the notice soliciting appli-
cations. In addition to the provisions 
described elsewhere in this part, the 
agreement will specify the duration of 
the authority to operate the CES. That 
duration will be not less than three 
years nor more than five years. Such 
agreements cannot be transferred, sold, 
inherited, or conveyed in any manner. 
At the expiration of the agreement, an 
operator wishing to reapply may do so 

pursuant to this part and his applica-
tion will be considered de novo. 

[T.D. 93–6, 58 FR 5604, Jan. 22, 1993, as amend-
ed at CBP Dec. 10–29, 75 FR 52452, Aug. 26, 
2010] 

§ 118.4 Responsibilities of a CES oper-
ator. 

By signing the agreement and com-
mencing operation of a CES, an oper-
ator agrees to: 

(a) Maintain the facility designated 
as the CES in conformity with the se-
curity standards as outlined in the ap-
proved application; 

(b) Provide adequate personnel and 
equipment to ensure reliable service 
for the opening, presentation for in-
spection, and closing of all types of 
cargo designated for examination by 
Customs. Such service must be pro-
vided on a ‘‘first come-first served’’ 
basis; 

(c) Assess service fees as outlined in 
the fee schedule included in the ap-
proved application or as changed under 
§ 118.5 of this part and bill users di-
rectly for services rendered; 

(d) Assume responsibility for any 
charges or expenses incurred in connec-
tion with the operation of the CES; 

(e) Maintain, at his own expense, ade-
quate liability insurance with respect 
to the property within his control and 
with respect to persons having access 
to the CES; 

(f) Keep current the list filed with 
the port director pursuant to § 118.11(f) 
of this part. Additions to or deletions 
from the list must be submitted in 
writing to the port director within 10 
calendar days of the commencement or 
termination of employement; 

(g) Maintain a Customs custodial 
bond in an amount set by the port di-
rector. The CES operator will accept 
and keep safe all merchandise delivered 
to the CES for examination. The bond 
will include liability for transporting 
merchandise to the CES from within 
the district boundaries (see definition 
of ‘‘district’’ at § 112.1); such liability is 
assumed by the CES operator when he 
picks up merchandise for transpor-
tation to his facility. The operator also 
agrees to increase the amount of the 
bond if deemed appropriate by the port 
director. 
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(h) Maintain and make available for 
Customs examination all records con-
nected with the operation of the CES 
in accordance with part 162 of this 
chapter and retain such records for a 
period of not less than five years from 
the date of the transaction or examina-
tion conducted pursuant to the agree-
ment to operate the CES; 

(i) Submit, if requested by Customs, 
the fingerprints of all employees in-
volved in the CES operation; 

(j) Provide office space, parking 
spaces, appropriate sanitary facilities, 
and potable water to Customs per-
sonnel at no charge or a charge of $1 
per year; and 

(k) Perform in accordance with any 
other reasonable requirements imposed 
by the port director. 

(l) Provide transportation for mer-
chandise to the CES from within the 
district boundaries (see definition of 
‘‘district’’ at § 112.1). This responsibility 
is optional. If the CES operator chooses 
to provide transportation, he shall re-
ceipt for the merchandise when he 
picks it up and assume liability for the 
merchandise at that time. 

[T.D. 93–6, 58 FR 5604, Jan. 22, 1993, as amend-
ed by T.D. 94–81, 59 FR 51495, Oct. 12, 1994; 
T.D. 95–77, 60 FR 50020, Sept. 27, 1995; T.D. 98– 
29, 63 FR 16684, Apr. 6, 1998] 

§ 118.5 Procedures for changes to a fee 
schedule. 

Whenever a CES operator intends to 
increase, add to or otherwise change 
the service fees set forth in the fee 
schedule referred to in § 118.4(c) of this 
part, the operator shall provide 90 cal-
endar days advance written notice to 
the port director of such proposed fee 
schedule change and shall include in 
the notice a justification for any in-
creased or additional fee. Following re-
ceipt of this written notice, the port di-
rector will advise the public of the pro-
posed fee schedule change and invite 
comments thereon under the public no-
tice and comment procedures set forth 
in § 118.2 of this part. After a review of 
the proposed fee schedule change and 
any public comments thereon, and 
based on the principle of comparability 
set forth in § 118.11(c) of this part, the 
port director will decide whether to ap-
prove the change, will notify the CES 
operator in writing of his decision, and 

will notify the public of any approved 
fee schedule change by the same meth-
ods that were used to provide the pub-
lic with notice of the proposed change. 
A CES operator shall remain bound by 
the existing fee schedule and shall not 
implement any fee schedule change 
prior to receipt of written approval of 
the change from the port director. 

Subpart B—Application To 
Establish a CES 

§ 118.11 Contents of application. 

Each application to operate a CES 
shall consist of the following informa-
tion, any application not providing all 
of the specified information will not be 
considered, and the responses to para-
graphs (b), (c), (d), (g) and (h) of this 
section shall constitute the criteria 
used to judge the application: 

(a) The name and address of the facil-
ity to be operated as the CES, the 
names of all principals or corporate of-
ficers, and the name and telephone 
number of an individual to be con-
tacted for further information; 

(b) A description of the CES’s acces-
sibility within the port or other loca-
tion, and a floor plan of the facility ac-
tually dedicated to the CES operation 
showing bay doors, office space, exte-
rior features, security features, and 
staging and work space. Where a sig-
nificant capital expenditure would be 
required in order for an existing facil-
ity to meet security or other physical 
or equipment requirements necessary 
for the CES operation, the applicant 
may request in the application time to 
conform the facility to such require-
ments. The agreement referred to in 
§ 118.3 of this part shall not be exe-
cuted, in any event, until the facility is 
conformed to meet the requirements; 

(c) A schedule of fees clearly showing 
what the applicant will charge for each 
type of service. Subject to any special 
costs incurred by the applicant such as 
facility modifications to meet specific 
cargo handling or storage requirements 
or to meet Customs security standards, 
the fees set forth in the schedule shall 
be comparable to fees charged for simi-
lar services in the area to be served by 
the CES; 
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