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Railroad Retirement Board § 202.4 

202.10 Commencement of employer status of 
receiver or trustee, etc. 

202.11 Termination of employer status. 
202.12 Evidence of termination of employer 

status. 
202.13 Electric railways. 
202.14 Service incidental to railroad trans-

portation. 
202.15 Railway labor organizations. 

AUTHORITY: Secs. 1, 10, 50 Stat. 307, as 
amended, 314, as amended; 45 U.S.C. 228a, 
228j, unless otherwise noted. 

SOURCE: 4 FR 1478, Apr. 7, 1939, unless oth-
erwise noted. 

§ 202.1 Statutory provisions. 
The term ‘‘employer’’ means any carrier (as 

defined in subsection 1(m) of this section), 
and any company which is directly or indi-
rectly owned or controlled by one or more 
such carriers or under common control 
therewith, and which operates any equip-
ment or facility or performs any service (ex-
cept trucking service, casual service, and the 
casual operation of equipment or facilities) 
in connection with the transportation of pas-
sengers or property by railroad, or the re-
ceipt, delivery, elevation, transfer in transit, 
refrigeration or icing, storage, or handling of 
property transported by railroad, and any re-
ceiver, trustee, or other individual or body, 
judicial or otherwise, when in the possession 
of the property or operating all or any part 
of the business of any such employer: Pro-
vided, however, That the term ‘‘employer’’ 
shall not include any street, interurban, or 
suburban electric railway, unless such rail-
way is operating as a part of a general 
steam-railroad system of transportation, but 
shall not exclude any part of the general 
steam-railroad system now or hereafter oper-
ated by any other motive power. The Inter-
state Commerce Commission is hereby au-
thorized and directed upon request of the 
Board, or upon complaint of any party inter-
ested, to determine after hearing whether 
any line operated by electric power falls 
within the terms of this proviso. The term 
‘‘employer’’ shall also include railroad asso-
ciations, traffic associations, tariff bureaus, 
demurrage bureaus, weighing and inspection 
bureaus, collection agencies and other asso-
ciations, bureaus, agencies, or organizations 
controlled and maintained wholly or prin-
cipally by two or more employers as herein-
before defined and engaged in the perform-
ance of services in connection with or inci-
dental to railroad transportation; and rail-
way labor organizations, national in scope, 
which have been or may be organized in ac-
cordance with the provisions of the Railway 
Labor Act, as amended, and their State and 
National legislative committees and their 
general committees and their insurance de-
partments and their local lodges and divi-

sions, established pursuant to the constitu-
tion and by-laws of such organizations. (Sec. 
1 (a), 50 Stat. 307; 45 U. S. C. 228a (a)) 

The term ‘‘employer’’ shall not include any 
company by reason of its being engaged in 
the mining of coal, the supplying of coal to 
an employer where delivery is not beyond 
the mine tipple, and the operation of equip-
ment or facilities therefore, or in any of such 
activities. (54 Stat. 785; 45 U.S.C. 228a (a)) 

[4 FR 1478, Apr. 7, 1939, as amended by Board 
Order 41–526, 7 FR 96, Jan. 6, 1942] 

§ 202.2 Company or person principally 
engaged in carrier business. 

Any company or person principally 
engaged in carrier business is an em-
ployer. 

§ 202.3 Company or person principally 
engaged in non-carrier business. 

(a) With respect to any company or 
person principally engaged in business 
other than carrier business, but which, 
in addition to such principal business, 
engages in some carrier business, the 
Board will require submission of infor-
mation pertaining to the history and 
all operations of such company or per-
son with a view to determining wheth-
er some identifiable and separable en-
terprise conducted by the person or 
company is to be considered to be the 
employer. The determination will be 
made in the light of considerations 
such as the following: 

(1) The primary purpose of the com-
pany or person on and since the date it 
was established; 

(2) The functional dominance or sub-
servience of its carrier business in rela-
tion to its non-carrier business; 

(3) The amount of its carrier business 
and the ratio of such business to its en-
tire business; 

(4) Whether its carrier business is a 
separate and distinct enterprise. 

(b) In the event that the employer is 
found to be an aggregate of persons or 
legal entities or less than the whole of 
a legal entity or a person operating in 
only one of several capacities, then the 
unit or units competent to assume 
legal obligations shall be responsible 
for the discharge of the duties of the 
employer. 

§ 202.4 Control. 
A company or person is controlled by 

one or more carriers, whenever there 
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exists in one or more such carriers the 
right or power by any means, method 
or circumstance, irrespective of stock 
ownership to direct, either directly or 
indirectly, the policies and business of 
such a company or person and in any 
case in which a carrier is in fact exer-
cising direction of the policies and 
business of such a company or person. 

§ 202.5 Company or person under com-
mon control. 

A company or person is under com-
mon control with a carrier, whenever 
the control (as the term is used in 
§ 202.4) of such company or person is in 
the same person, persons, or company 
as that by which such carrier is con-
trolled. 

§ 202.6 Casual service and the casual 
operation of equipment or facilities. 

The service rendered or the operation 
of equipment or facilities by a con-
trolled company or person in connec-
tion with the transportation of pas-
sengers or property by railroad is ‘‘cas-
ual’’ whenever such service or operation 
is so irregular or infrequent as to af-
ford no substantial basis for an infer-
ence that such service or operation will 
be repeated, or whenever such service 
or operation is insubstantial. 

§ 202.7 Service or operation in connec-
tion with railroad transportation. 

The service rendered or the operation 
of equipment or facilities by persons or 
companies owned or controlled by or 
under common control with a carrier is 
in connection with the transportation 
of passengers or property by railroad, 
or the receipt, delivery, elevation, 
transfer in transit, refrigeration or 
icing, storage, or handling of property 
transported by railroad, if such service 
or operation is reasonably directly re-
lated, functionally or economically, to 
the performance of obligations which a 
company or person or companies or 
persons have undertaken as a common 
carrier by railroad, or to the receipt, 
delivery, elevation, transfer in transit, 
refrigeration or icing, storage, or han-
dling of property transported by rail-
road. 

§ 202.8 Controlled company or person 
principally engaged in service or 
operation in connection with rail-
road transportation. 

Any company or person owned or 
controlled by one or more carriers or 
under common control therewith, 
whose principal business is the oper-
ation of equipment or facilities or the 
performance of service (other than 
trucking service) in connection with 
the transportation of passengers or 
property by railroad, shall be an em-
ployer. 

§ 202.9 Controlled company or person 
not principally engaged in service 
or operation in connection with 
railroad transportation. 

(a) With respect to any company or 
person owned or controlled by one or 
more carriers or under common control 
therewith, performing a service or op-
erating equipment in connection with 
the transportation of passengers or 
property by railroad, or the receipt, de-
livery, elevation, transfer in transit, 
refrigeration or icing, storage, or han-
dling of property transported by rail-
road, but which is principally engaged 
in some other business, the Board will 
require the submission of information 
pertaining to the history and all oper-
ations of such company or person with 
a view to determining whether it is an 
employer or whether some identifiable 
and separable enterprise conducted by 
the person or company is to be consid-
ered to be the employer, and will make 
a determination in the light of consid-
erations such as the following: 

(1) The primary purpose of the com-
pany or person on and since the date it 
was established; 

(2) The functional dominance or sub-
servience of its business which con-
stitutes a service or operation of equip-
ment or facilities in connection with 
the transportation of passengers or 
property by railroad in relation to its 
other business; 

(3) The amount of its business which 
constitutes a service or operation of 
equipment or facilities in connection 
with the transportation of passengers 
or property by railroad and the ratio of 
such business to its entire business; 

(4) Whether such service or operation 
is a separate and distinct enterprise; 
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