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(i) You request and we approve a dif-
ferent rate of withholding, or 

(ii) You or your spouse willfully mis-
represented or concealed material in-
formation in connection with the over-
payment. 

(c) In determining whether to grant 
your request that we withhold less 
than the amount described in para-
graph (b)(1) of this section, we will use 
the criteria applied under § 404.508 to 
similar requests about withholding 
from title II benefits. 

(d) If you or your spouse willfully 
misrepresented or concealed material 
information in connection with the 
overpayment, we will collect the over-
payment by withholding the lesser of 
the overpayment balance or the entire 
amount of title VIII and title XVI ben-
efits payable to you. We will not col-
lect at a lesser rate. (See § 416.571 of 
this chapter for what we mean by con-
cealment of material information.) 

[70 FR 15, Jan. 3, 2005] 

§ 404.540 Will you receive notice of our 
intention to apply cross-program 
recovery? 

Before we collect an overpayment 
from you using cross-program recov-
ery, we will send you a written notice 
that tells you the following informa-
tion: 

(a) We have determined that you owe 
a specific overpayment balance that 
can be collected by cross-program re-
covery; 

(b) We will withhold a specific 
amount from the title VIII or title XVI 
benefits (see § 404.535); 

(c) You may ask us to review this de-
termination that you still owe this 
overpayment balance; 

(d) You may request that we with-
hold a different amount from your cur-
rent monthly benefits (the notice will 
not include this information if 
§ 404.535(d) applies); and 

(e) You may ask us to waive collec-
tion of this overpayment balance. 

[70 FR 15, Jan. 3, 2005] 

§ 404.545 When will we begin cross- 
program recovery from current 
monthly benefits? 

(a) We will begin collecting the over-
payment balance from your title VIII 
or title XVI current monthly benefits 

or payments by cross-program recovery 
no sooner than 30 calendar days after 
the date of the notice described in 
§ 404.540. If within that 30-day period 
you pay us the full overpayment bal-
ance stated in the notice, we will not 
begin cross-program recovery. 

(b) If within that 30-day period you 
ask us to review our determination 
that you still owe us this overpayment 
balance, we will not begin cross-pro-
gram recovery from your current 
monthly benefits before we review the 
matter and notify you of our decision 
in writing. 

(c) If within that 30-day period you 
ask us to withhold a different amount 
than the amount stated in the notice, 
we will not begin cross-program recov-
ery from your current monthly bene-
fits until we determine the amount we 
will withhold. This paragraph does not 
apply when § 404.535(d) applies. 

(d) If within that 30-day period you 
ask us to waive recovery of the over-
payment balance, we will not begin 
cross-program recovery from your cur-
rent monthly benefits before we review 
the matter and notify you of our deci-
sion in writing. See §§ 404.506 through 
404.512. 

[70 FR 15, Jan. 3, 2005] 

Subpart G—Filing of Applications 
and Other Forms 

AUTHORITY: Secs. 202 (i), (j), (o), (p), and (r), 
205(a), 216(i)(2), 223(b), 228(a), and 702(a)(5) of 
the Social Security Act (42 U.S.C. 402 (i), (j), 
(o), (p), and (r), 405(a), 416(i)(2), 423(b), 428(a), 
and 902(a)(5)). 

SOURCE: 44 FR 37209, June 26, 1979, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 404.601 Introduction. 
This subpart contains the Social Se-

curity Administration’s rules for filing 
a claim for old-age, disability, depend-
ents’, and survivors’ insurance benefits 
as described in subpart D of part 404. It 
tells what an application is, who may 
sign it, where and when it must be 
signed and filed, the period of time it is 
in effect and how it may be withdrawn. 
This subpart also explains when a writ-
ten statement, request, or notice will 
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be considered filed. Since the applica-
tion form and procedures for filing a 
claim under this subpart are the same 
as those used to establish entitlement 
to Medicare benefits under 42 CFR part 
405, persons who wish to become enti-
tled to Medicare benefits should refer 
to the provisions of this subpart. Re-
quirements concerning applications for 
the black lung benefits program are 
contained in part 410. Requirements 
concerning applications for the supple-
mental security income program are 
contained in part 416. Part 422 contains 
the requirements for applying for a so-
cial security number. 

§ 404.602 Definitions. 

For the purpose of this subpart— 
Applicant means the person who files 

an application for benefits for himself 
or herself or for someone else. A person 
who files for himself or herself is both 
the applicant and the claimant. 

Application refers only to an applica-
tion on a form described in § 404.611. 

Benefits means any old-age, dis-
ability, dependents’, and survivors’ in-
surance benefits described in subpart 
D, including a period of disability. 

Claimant means the person who files 
an application for benefits for himself 
or herself or the person for whom an 
application is filed. 

We, us, or our means the Social Secu-
rity Administration (SSA). 

You or your means, as appropriate, 
the person who applies for benefits, the 
person for whom an application is filed, 
or the person who may consider apply-
ing for benefits. 

§ 404.603 You must file an application 
to receive benefits. 

In addition to meeting other require-
ments, you must file an application to 
become entitled to benefits. If you be-
lieve you may be entitled to benefits, 
you should file an application. Filing 
an application will— 

(a) Permit a formal decision to be 
made on your entitlement to benefits; 

(b) Protect your entitlement to any 
benefits that may be payable for as 
many as 6 months or 12 months (de-
pending on the type of benefit, as ex-
plained in § 404.621) before the applica-
tion was filed; and 

(c) Give you the right to appeal if 
you are dissatisfied with the decision. 

[44 FR 37209, June 26, 1979, as amended at 46 
FR 47444, Sept. 28, 1981] 

APPLICATIONS 

§ 404.610 What makes an application a 
claim for benefits? 

We will consider your application a 
claim for benefits if it generally meets 
all of the following conditions: 

(a) You must file on a prescribed 
form, as stated in § 404.611. See 
§ 422.505(a) of this chapter for the types 
of prescribed applications you can file. 

(b) You must complete and file the 
application with us as stated in § 404.611 
and § 404.614. 

(c) You, or someone described in 
§ 404.612 who may sign an application 
for you, must sign the application. 

(d) You must be alive at the time you 
file (unless one of the limited excep-
tions in § 404.615 applies). 

[69 FR 498, Jan. 6, 2004] 

§ 404.611 How do I file an application 
for Social Security benefits? 

(a) General rule. You must apply for 
benefits on an application that we pre-
scribe. See § 422.505(a) of this chapter 
for the types of applications we will ac-
cept. See § 404.614 for places where you 
can file your application for benefits. 

(b) What if I file a claim with the Rail-
road Retirement Board (RRB)? If you file 
an application with the RRB on one of 
its forms for an annuity under section 
2 of the Railroad Retirement Act, as 
amended, we will consider this an ap-
plication for title II Social Security 
benefits, which you may be entitled to, 
unless you tell us otherwise. 

(c) What if I file a claim with the De-
partment of Veterans Affairs (DVA)? If 
you file an application with the DVA 
on one of its forms for survivors’ de-
pendency and indemnity compensation 
(see section 3005 of title 38 U.S.C.), we 
will consider this an application for So-
cial Security survivors’ benefits, ex-
cept for the lump sum death payment. 

[69 FR 498, Jan. 6, 2004] 
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§ 404.612 Who may sign an application. 
We will determine who may sign an 

application according to the following 
rules: 

(a) A claimant who is 18 years old or 
over, mentally competent, and phys-
ically able to do so, must sign his or 
her own application. If the claim is for 
child’s benefits for a person who is not 
yet 22 years old, the application may 
be signed by a parent or a person 
standing in place of the parent. 

(b) A claimant who is between 16 and 
18 years old may sign his or her own 
application if he or she is mentally 
competent, has no court appointed rep-
resentative, and is not in the care of 
any person. 

(c) If the claimant is under age 18, or 
mentally incompetent, or physically 
unable to sign, the application may be 
signed by a court appointed representa-
tive or a person who is responsible for 
the care of the claimant, including a 
relative. If the claimant is in the care 
of an institution, the manager or prin-
cipal officer of the institution may 
sign the application. 

(d) If a person who could receive dis-
ability benefits or who could have a pe-
riod of disability established dies be-
fore filing, an application for disability 
benefits or for a period of disability 
may be signed by a person who would 
be qualified to receive any benefits due 
the deceased. 

(e) If a written statement showing an 
intent to claim benefits is filed with 
us, but the person for whom the bene-
fits are claimed dies before an applica-
tion is filed, an application may be 
filed as explained in § 404.630(d). 

(f) If a person who could receive bene-
fits on the basis of a ‘‘deemed’’ filing 
date of an application under § 404.633 
(b)(1)(i) or (b)(2)(i) dies before an appli-
cation for the benefits is filed, the ap-
plication may be signed by a person 
who would be qualified to receive any 
benefits due the deceased person as ex-
plained in § 404.633 (b)(1)(ii) and 
(b)(2)(ii). 

(g) If it is necessary to protect a 
claimant from losing benefits and 
there is good cause for the claimant 
not signing the application, we may ac-
cept an application signed by some one 
other than a person described in this 
section. 

Example: Mr. Smith comes to a social secu-
rity office a few days before the end of a 
month to file an application for old-age ben-
efits for his neighbor, Mr. Jones. Mr. Jones, 
a 63 year old widower, just suffered a heart 
attack and is in the hospital. He asked Mr. 
Smith to file the application for him. We 
will accept an application signed by Mr. 
Smith since it would not be possible to have 
Mr. Jones sign and file the application until 
the next calendar month and a loss of one 
month’s benefits would result. 

[44 FR 37209, June 26, 1979, as amended at 59 
FR 44923, Aug. 31, 1994; 61 FR 41330, Aug. 8, 
1996] 

§ 404.613 Evidence of authority to sign 
an application for another. 

(a) A person who signs an application 
for someone else will be required to 
provide evidence of his or her authority 
to sign the application for the person 
claiming benefits under the following 
rules: 

(1) If the person who signs is a court 
appointed representative, he or she 
must submit a certificate issued by the 
court showing authority to act for the 
claimant. 

(2) If the person who signs is not a 
court appointed representative, he or 
she must submit a statement describ-
ing his or her relationship to the 
claimant. The statement must also de-
scribe the extent to which the person is 
responsible for the care of the claim-
ant. This latter information will not be 
requested if the application is signed 
by a parent for a child with whom he or 
she is living. 

(3) If the person who signs is the 
manager or principal officer of an in-
stitution which is responsible for the 
care of the claimant, he or she must 
submit a statement indicating the per-
son’s position of responsibility at the 
institution. 

(b) We may, at any time, require ad-
ditional evidence to establish the au-
thority of a person to sign an applica-
tion for someone else. 

§ 404.614 When an application or other 
form is considered filed. 

(a) General rule. Except as otherwise 
provided in paragraph (b) of this sec-
tion and in §§ 404.630 through 404.633 
which relate to the filing date of an ap-
plication, an application for benefits, 
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or a written statement, request, or no-
tice is filed on the day it is received by 
an SSA employee at one of our offices 
or by an SSA employee who is author-
ized to receive it at a place other than 
one of our offices. 

(b) Other places and dates of filing. We 
will also accept as the date of filing— 

(1) The date an application for bene-
fits, or a written statement, request or 
notice is received by any office of the 
U.S. Foreign Service or by the Vet-
erans Administration Regional Office 
in the Philippines; 

(2) The date an application for bene-
fits or a written statement, request or 
notice is mailed to us by the U.S. mail, 
if using the date we receive it would re-
sult in the loss or lessening of rights. 
The date shown by a U.S. postmark 
will be used as the date of mailing. If 
the postmark is unreadable, or there is 
no postmark, we will consider other 
evidence of when you mailed it to us; 
or 

(3) The date an application for bene-
fits is filed with the Railroad Retire-
ment Board or the Veterans Adminis-
tration. See § 404.611 (b) and (c) for an 
explanation of when an application for 
benefits filed with the Railroad Retire-
ment Board or the Veterans Adminis-
tration is considered an application for 
social security benefits. 

[44 FR 37209, June 26, 1979, as amended at 59 
FR 44923, Aug. 31, 1994] 

§ 404.615 Claimant must be alive when 
an application is filed. 

A claimant must be alive at the time 
an application is filed. There are the 
following exceptions to this general 
rule: 

(a) If a disabled person dies before fil-
ing an application for disability bene-
fits or a period of disability, a person 
who would be qualified to receive any 
benefits due the deceased may file an 
application. The application must be 
filed within 3 months after the month 
in which the disabled person died. 

(b) If a written statement showing an 
intent to claim benefits is filed with 
us, but the person for whom the bene-
fits are claimed dies before an applica-
tion is filed, an application may be 
filed as explained in § 404.630(d). 

(c) If a person who could receive ben-
efits on the basis of a ‘‘deemed’’ filing 

date of an application under § 404.633 
(b)(1)(i) or (b)(2)(i) dies before an appli-
cation for the benefits is filed, the ap-
plication may be signed by a person 
who would be qualified to receive any 
benefits due the deceased person as ex-
plained in § 404.633 (b)(1)(ii) and 
(b)(2)(ii). 

[44 FR 37209, June 26, 1979, as amended at 59 
FR 44923, Aug. 31, 1994; 61 FR 41330, Aug. 8, 
1996] 

§ 404.617 Pilot program for photo-
graphic identification of disability 
benefit applicants in designated ge-
ographic areas. 

(a) To be eligible for Social Security 
disability insurance benefits in the des-
ignated pilot geographic areas during 
the time period of the pilot, you or a 
person acting on your behalf must give 
SSA permission to take your photo-
graph and make this photograph a part 
of the claims folder. You must give us 
this permission when you apply for 
benefits and/or when we ask for it at a 
later time. Failure to cooperate will 
result in denial of benefits. We will per-
mit an exception to the photograph re-
quirement when an individual has a 
sincere religious objection. This pilot 
will be in effect for a six-month period 
after these final rules become effective. 

(b) Designated pilot geographic areas 
means: 

(1) All SSA field offices in the State 
of South Carolina. 

(2) The Augusta, Georgia SSA field 
office. 

(3) All SSA field offices in the State 
of Kansas. 

(4) Selected SSA field offices located 
in New York City. 

[68 FR 23194, May 1, 2003] 

EFFECTIVE FILING PERIOD OF 
APPLICATION 

§ 404.620 Filing before the first month 
you meet the requirements for ben-
efits. 

(a) General rule. If you file an applica-
tion for benefits (except special age 72 
payments) before the first month you 
meet all the other requirements for en-
titlement, the application will remain 
in effect until we make a final deter-
mination on your application unless 
there is an administrative law judge 
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hearing decision on your application. If 
there is an administrative law judge 
hearing decision, your application will 
remain in effect until the administra-
tive law judge hearing decision is 
issued. 

(1) If you meet all the requirements 
for entitlement while your application 
is in effect, we may pay you benefits 
from the first month that you meet all 
the requirements. 

(2) If you first meet all the require-
ments for entitlement after the period 
for which your application was in ef-
fect, you must file a new application 
for benefits. In this case, we may pay 
you benefits only from the first month 
that you meet all the requirements 
based on the new application. 

(b) Filing for special age 72 payments. 
The requirements for entitlement to 
special age 72 payments must be met 
no later than 3 months after the month 
an application is filed. 

[44 FR 37209, June 26, 1979, as amended at 52 
FR 4003, Feb. 9, 1987] 

§ 404.621 What happens if I file after 
the first month I meet the require-
ments for benefits? 

(a) Filing for disability benefits and for 
old-age, survivors’, or dependents’ bene-
fits. (1) If you file an application for 
disability benefits, widow’s or wid-
ower’s benefits based on disability, or 
wife’s, husband’s, or child’s benefits 
based on the earnings record of a per-
son entitled to disability benefits, after 
the first month you could have been 
entitled to them, you may receive ben-
efits for up to 12 months immediately 
before the month in which your appli-
cation is filed. Your benefits may begin 
with the first month in this 12-month 
period in which you meet all the re-
quirements for entitlement. Your enti-
tlement, however, to wife’s or hus-
band’s benefits under this rule is lim-
ited by paragraph (a)(3) of this section. 

(2) If you file an application for old- 
age benefits, widow’s or widower’s ben-
efits not based on disability, wife’s, 
husband’s, or child’s benefits based on 
the earnings record of a person not en-
titled to disability benefits, or moth-
er’s, father’s, or parent’s benefits, after 
the first month you could have been 
entitled to them, you may receive ben-
efits for up to 6 months immediately 

before the month in which your appli-
cation is filed. Your benefits may begin 
with the first month in this 6-month 
period in which you meet all the re-
quirements for entitlement. Your enti-
tlement, however, to old-age, wife’s, 
husband’s, widow’s, or widower’s bene-
fits under this rule is limited by para-
graph (a)(3) of this section. 

(3) If the effect of the payment of 
benefits for a month before the month 
you file would be to reduce your bene-
fits because of your age, you cannot be 
entitled to old-age, wife’s, husband’s, 
widow’s, or widower’s benefits for any 
month before the month in which your 
application is filed, unless you meet 
one of the conditions in paragraph 
(a)(4) of this section. (An explanation 
of the reduction that occurs because of 
age if you are entitled to these benefits 
for a month before you reach full re-
tirement age, as defined in § 404.409, is 
in § 404.410.) An example follows that 
assumes you do not meet any of the 
conditions in paragraph (a)(4) of this 
section. 

Example: You will attain full retirement 
age in March 2003. If you apply for old-age 
benefits in March, you cannot be entitled to 
benefits in the 6-month period before March 
because the payment of benefits for any of 
these months would result in your benefits 
being reduced for age. If you do not file your 
application until June 2003, you may be enti-
tled to benefits for the month of March, 
April and May because the payment of bene-
fits for these months would not result in 
your benefits being reduced for age. You will 
not, however, receive benefits for the 3 
months before March. 

(4) The limitation in paragraph (a)(3) 
of this section on your entitlement to 
old-age, wife’s, husband’s, widow’s, or 
widower’s benefits for months before 
you file an application does not apply 
if: 

(i) You are a widow, widower, sur-
viving divorced wife, or surviving di-
vorced husband who is disabled and 
could be entitled to retroactive bene-
fits for any month before age 60. If you 
could not be entitled before age 60, the 
limitation will prevent payment of 
benefits to you for past months, but it 
will not affect the month you become 
entitled to hospital insurance benefits. 

(ii) You are a widow, widower, or sur-
viving divorced spouse of the insured 
person who died in the month before 
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you applied and you were at least age 
60 in the month of death of the insured 
person on whose earnings record you 
are claiming benefits. In this case, you 
can be entitled beginning with the 
month the insured person died if you 
choose and if you file your application 
on or after July 1, 1983. 

(b) Filing for lump-sum death payment. 
An application for a lump-sum death 
payment must be filed within 2 years 
after the death of the person on whose 
earnings record the claim is filed. 
There are two exceptions to the 2-year 
filing requirement: 

(1) If there is a good cause for failure 
to file within the 2-year period, we will 
consider your application as though it 
were filed within the 2-year period. 
Good cause does not exist if you were 
informed of the need to file an applica-
tion within the 2-year period and you 
neglected to do so or did not desire to 
make a claim. Good cause will be found 
to exist if you did not file within the 
time limit due to— 

(i) Circumstances beyond your con-
trol, such as extended illness, mental 
or physical incapacity, or a language 
barrier; 

(ii) Incorrect or incomplete informa-
tion we furnished you; 

(iii) Your efforts to get evidence to 
support your claim without realizing 
that you could submit the evidence 
after filing an application; or 

(iv) Unusual or unavoidable cir-
cumstances which show that you could 
not reasonably be expected to know of 
the time limit. 

(2) The Soldiers’ and Sailors’ Civil 
Relief Act of 1940 provides for extend-
ing the filing time. 

(c) Filing for special age 72 payments. 
An application for special age 72 pay-
ments is not effective as a claim for 
benefits for any month before you ac-
tually file. 

(d) Filing for a period of disability. You 
must file an application for a period of 
disability while you are disabled or no 
later than 12 months after the month 
in which your period of disability 
ended. If you were unable to apply 
within the 12-month time period be-
cause of a physical or mental condi-
tion, you may apply not more than 36 
months after your disability ended. 
The general rule we use to decide 

whether your failure to file was due to 
a physical or mental condition is stat-
ed in § 404.322. 

(e) Filing after death of person eligible 
for disability benefits or period of dis-
ability. If you file for disability benefits 
or a period of disability for another 
person who died before filing an appli-
cation and you would qualify under 
§ 404.503(b) to receive any benefits due 
the deceased, you must file an applica-
tion no later than the end of the third 
month following the month in which 
the disabled person died. 

[68 FR 4711, Jan. 30, 2003] 

§ 404.622 Limiting an application. 
Your application may entitle you to 

benefits for up to 6 months or 12 
months (depending on the type of ben-
efit, as explained in § 404.621) before the 
month in which it is filed. You may 
limit the number of months of your en-
titlement in the 6-month or 12-month 
period. You may state this choice any 
time before a decision is made on your 
claim by indicating, in writing, the 
month you want your benefits to begin. 
You may change the first month of en-
titlement in this 6-month or 12-month 
period after a decision has been made 
on your claim under the following con-
ditions: 

(a) You file the request in writing. 
(b) If you are filing for the claimant, 

he or she is alive when the request is 
filed. 

(c) If any other person who is entitled 
to benefits would lose some or all of 
those benefits because of the change, 
that person, or the person who filed for 
him or her, consents in writing. 

(d) Any benefit payments that would 
become improper as a result of the 
change in entitlement month are re-
paid, or we are satisfied that they will 
be repaid. 

[44 FR 37209, June 26, 1979, as amended at 46 
FR 47445, Sept. 28, 1981] 

§ 404.623 Am I required to file for all 
benefits if I am eligible for old-age 
and husband’s or wife’s benefits? 

(a) Presumed filing for husband’s or 
wife’s benefits. If you file an application 
for old-age benefits, you are presumed 
to have filed an application for hus-
band’s or wife’s benefits in the first 
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month of your entitlement to old-age 
benefits, if— 

(1) Your old-age benefits are reduced 
for age because you choose to receive 
them before you reach full retirement 
age (as defined in § 404.409); and 

(2) You are eligible for either a hus-
band’s or a wife’s benefit for the first 
month of your entitlement to old-age 
benefits. 

(b) Presumed filing for old-age benefits. 
If you file an application for a hus-
band’s or a wife’s benefit, you are pre-
sumed to have filed an application for 
old-age benefits in the first month of 
your entitlement to husband’s or wife’s 
benefits if— 

(1) Your husband’s or wife’s benefits 
are reduced for age because you choose 
to receive them before you reach full 
retirement age (as defined in § 404.409); 
and 

(2) You are eligible for old-age bene-
fits for the first month of your entitle-
ment to husband’s or wife’s benefits. 

(c) Exception. Paragraph (b) of this 
section does not apply if you are also 
entitled to disability benefits in the 
first month of your entitlement to hus-
band’s or wife’s benefits. In this event, 
you are presumed to have filed for old- 
age benefits only if your disability ben-
efits end before you reach full retire-
ment age (as defined in § 404.409). 

[68 FR 4712, Jan. 30, 2003] 

FILING DATE BASED ON WRITTEN 
STATEMENT 

§ 404.630 Use of date of written state-
ment as filing date. 

If a written statement, such as a let-
ter, indicating your intent to claim 
benefits either for yourself or for an-
other person is filed with us under the 
rules stated in § 404.614, we will use the 
filing date of the written statement as 
the filing date of the application, if all 
of the following requirements are met: 

(a) The statement indicates an intent 
to claim benefits. 

(b) The statement is signed by the 
claimant, the claimant’s spouse, or a 
person described in § 404.612. If the 
claimant, the claimant’s spouse, or a 
person described in § 404.612 telephones 
us and advises us of his or her intent to 
file a claim but cannot file an applica-
tion before the end of the month, we 

will prepare and sign a written state-
ment if it is necessary to prevent the 
loss of benefits. If the claimant, the 
claimant’s spouse, or a person de-
scribed in § 404.612 contacts us through 
the Internet by completing and trans-
mitting the Personal Identification In-
formation data on the Internet Social 
Security Benefit Application to us, we 
will use the date of the transmission as 
the filing date if it is necessary to pre-
vent the loss of benefits. 

(c) The claimant files an application 
with us on an application form as de-
scribed in § 404.611, or one is filed for 
the claimant by a person described in 
§ 404.612, within 6 months after the date 
of a notice we will send advising of the 
need to file an application. We will 
send the notice to the claimant. How-
ever, if it is clear from the information 
we receive that the claimant is a minor 
or is mentally incompetent, we will 
send the notice to the person who sub-
mitted the written statement. 

(d) The claimant is alive when the 
application is filed; or if the claimant 
has died after the written statement 
was filed, an application is filed— 

(1) By or for a person who would be 
eligible to receive benefits on the 
deceased’s earnings record; 

(2) By a person acting for the 
deceased’s estate; or 

(3) If the statement was filed with a 
hospital under § 404.632, by the hospital 
if— 

(i) No person described in paragraph 
(d) (1) or (2) of this section can be lo-
cated; or 

(ii) A person described in paragraphs 
(d) (1) or (2) of this section is located 
but refuses or fails to file the applica-
tion unless the refusal or failure to file 
is because it would be harmful to the 
deceased person or the deceased’s es-
tate. 

[44 FR 37209, June 26, 1979, as amended at 71 
FR 24814, Apr. 27, 2006] 

§ 404.631 Statements filed with the 
Railroad Retirement Board. 

A written statement filed with the 
Railroad Retirement Board will be con-
sidered a written statement filed with 
us under the rules in § 404.630 if— 

(a) The statement indicates an intent 
to claim any payments under the Rail-
road Retirement Act; 
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(b) It bears the signature of the per-
son filing the statement; 

(c) No application is filed with the 
Railroad Retirement Board on one of 
its forms. If an application has been 
filed, we will use the date of filing of 
that application as determined by the 
Railroad Retirement Board (see 
§ 404.614(b)(3)); and 

(d) The statement is sent to us by the 
Railroad Retirement Board. 

§ 404.632 Statements filed with a hos-
pital. 

A statement (generally a hospital ad-
mission form) filed with a hospital may 
serve as a written statement under 
§ 404.630 if the requirements of this sec-
tion are met. The statement will be 
considered filed with us as of the date 
it was filed with the hospital and will 
serve to protect entitlement to bene-
fits. A statement filed with a hospital 
by you or some other person for you re-
questing or indicating an intent to 
claim benefits will be considered a 
written statement filed with us and 
§ 404.630 will apply to it if— 

(a) You are a patient in the hospital; 
(b) The hospital provides services 

covered by hospital insurance under 
the Medicare program; 

(c) An application has not already 
been filed; and 

(d) The statement is sent to us. 

DEEMED FILING DATE BASED ON 
MISINFORMATION 

§ 404.633 Deemed filing date in a case 
of misinformation. 

(a) General. You may have considered 
applying for monthly benefits for your-
self or for another person, and you may 
have contacted us in writing, by tele-
phone or in person to inquire about fil-
ing an application for these benefits. It 
is possible that in responding to your 
inquiry, we may have given you misin-
formation about your eligibility for 
such benefits, or the eligibility of the 
person on whose behalf you were con-
sidering applying for benefits, which 
caused you not to file an application at 
that time. If this happened, and later 
an application for such benefits is filed 
with us, we may establish an earlier 
filing date under this section. 

Example 1: Mrs. Smith, a widow of an in-
sured individual, contacts a Social Security 
office when she reaches age 60 to inquire 
about applying for widow’s insurance bene-
fits. She is told by an SSA employee that she 
must be age 62 to be eligible for these bene-
fits. This information, which was incorrect, 
causes Mrs. Smith not to file an application 
for benefits. When Mrs. Smith reaches age 62, 
she again contacts a Social Security office 
to ask about filing for widow’s insurance 
benefits and learns that she could have re-
ceived the benefits at age 60. She files an ap-
plication for these benefits, provides the in-
formation required under paragraph (f) of 
this section to show that an SSA employee 
provided misinformation, and requests a 
deemed filing date based on the misinforma-
tion which she received from an SSA em-
ployee when she was age 60. 

Example 2: Ms. Hill, a 22-year-old, is forced 
to stop work because of illness. When she 
contacts a Social Security office to inquire 
about applying for disability insurance bene-
fits, she is told by an SSA employee that she 
must have 20 quarters of coverage out of the 
last 40 calendar quarters to be insured for 
disability insurance benefits. The employee 
fails to consider the special rules for insured 
status for persons who become disabled be-
fore age 31 and, consequently, tells Ms. Hill 
that she is not insured because she only has 
16 quarters of coverage. The misinformation 
causes Ms. Hill not to file an application for 
disability insurance benefits. Because of her 
illness, she is unable to return to work. A 
year later, Ms. Hill reads an article that in-
dicates that there are special rules for in-
sured status for young workers who become 
disabled. She again contacts a Social Secu-
rity office to inquire about benefits based on 
disability and learns that she was mis-
informed earlier about her insured status. 
She files an application for disability insur-
ance benefits, provides the information re-
quired under paragraph (f) of this section to 
show that an SSA employee provided misin-
formation, and requests a deemed filing date 
based on the misinformation provided to her 
earlier. 

(b) Deemed filing date of an application 
based on misinformation. Subject to the 
requirements and conditions in para-
graphs (c) through (g) of this section, 
we may establish a deemed filing date 
of an application for monthly benefits 
under the following provisions. 

(1)(i) If we determine that you failed 
to apply for monthly benefits for your-
self because we gave you misinforma-
tion about your eligibility for such 
benefits, we will deem an application 
for such benefits to have been filed 
with us on the later of— 
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(A) The date on which the misin-
formation was provided to you; or 

(B) The date on which you met all of 
the requirements for entitlement to 
such benefits, other than the require-
ment of filing an application. 

(ii) Before we may establish a deemed 
filing date of an application for bene-
fits for you under paragraph (b)(1)(i) of 
this section, you or a person described 
in § 404.612 must file an application for 
such benefits. If you die before an ap-
plication for the benefits is filed with 
us, we will consider establishing a 
deemed filing date of an application for 
such benefits only if an application for 
the benefits is filed with us by a person 
who would be qualified to receive any 
benefits due you. 

(2)(i) If you had authority under 
§ 404.612 to sign an application for bene-
fits for another person, and we deter-
mine that you failed to apply for 
monthly benefits for that person be-
cause we gave you misinformation 
about that person’s eligibility for such 
benefits, we will deem an application 
for such benefits to have been filed 
with us on the later of— 

(A) The date on which the misin-
formation was provided to you; or 

(B) The date on which the person met 
all of the requirements for entitlement 
to such benefits, other than the re-
quirement of filing an application. 

(ii) Before we may establish a deemed 
filing date of an application for bene-
fits for the person under paragraph 
(b)(2)(i) of this section, you, such per-
son, or another person described in 
§ 404.612 must file an application for 
such benefits. If the person referred to 
in paragraph (b)(2)(i) of this section 
dies before an application for the bene-
fits is filed with us, we will consider es-
tablishing a deemed filing date of an 
application for such benefits only if an 
application for the benefits is filed 
with us by a person who would be 
qualified to receive any benefits due 
the deceased person. 

(c) Requirements concerning the misin-
formation. We apply the following re-
quirements for purposes of paragraph 
(b) of this section. 

(1) The misinformation must have 
been provided to you by one of our em-
ployees while he or she was acting in 
his or her official capacity as our em-

ployee. For purposes of this section, an 
employee includes an officer of SSA. 

(2) Misinformation is information 
which we consider to be incorrect, mis-
leading, or incomplete in view of the 
facts which you gave to the employee, 
or of which the employee was aware or 
should have been aware, regarding your 
particular circumstances, or the par-
ticular circumstances of the person re-
ferred to in paragraph (b)(2)(i) of this 
section. In addition, for us to find that 
the information you received was in-
complete, the employee must have 
failed to provide you with the appro-
priate, additional information which he 
or she would be required to provide in 
carrying out his or her official duties. 

(3) The misinformation may have 
been provided to you orally or in writ-
ing. 

(4) The misinformation must have 
been provided to you in response to a 
specific request by you to us for infor-
mation about your eligibility for bene-
fits or the eligibility for benefits of the 
person referred to in paragraph (b)(2)(i) 
of this section for which you were con-
sidering filing an application. 

(d) Evidence that misinformation was 
provided. We will consider the following 
evidence in making a determination 
under paragraph (b) of this section. 

(1) Preferred evidence. Preferred evi-
dence is written evidence which relates 
directly to your inquiry about your eli-
gibility for benefits or the eligibility of 
another person and which shows that 
we gave you misinformation which 
caused you not to file an application. 
Preferred evidence includes, but is not 
limited to, the following— 

(i) A notice, letter or other document 
which was issued by us and addressed 
to you; or 

(ii) Our record of your telephone call, 
letter or in-person contact. 

(2) Other evidence. In the absence of 
preferred evidence, we will consider 
other evidence, including your state-
ments about the alleged misinforma-
tion, to determine whether we gave 
you misinformation which caused you 
not to file an application. We will not 
find that we gave you misinformation, 
however, based solely on your state-
ments. Other evidence which you pro-
vide or which we obtain must support 
your statements. Evidence which we 
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will consider includes, but is not lim-
ited to, the following— 

(i) Your statements about the alleged 
misinformation, including statements 
about— 

(A) The date and time of the alleged 
contact(s); 

(B) How the contact was made, e.g., 
by telephone or in person; 

(C) The reason(s) the contact was 
made; 

(D) Who gave the misinformation; 
and 

(E) The questions you asked and the 
facts you gave us, and the questions we 
asked and the information we gave 
you, at the time of the contact; 

(ii) Statements from others who were 
present when you were given the al-
leged misinformation, e.g., a neighbor 
who accompanied you to our office; 

(iii) If you can identify the employee 
or the employee can recall your in-
quiry about benefits— 

(A) Statements from the employee 
concerning the alleged contact, includ-
ing statements about the questions you 
asked, the facts you gave, the ques-
tions the employee asked, and the in-
formation provided to you at the time 
of the alleged contact; and 

(B) Our assessment of the likelihood 
that the employee provided the alleged 
misinformation; 

(iv) An evaluation of the credibility 
and the validity of your allegations in 
conjunction with other relevant infor-
mation; and 

(v) Any other information regarding 
your alleged contact. 

(e) Information which does not con-
stitute satisfactory proof that misinforma-
tion was given. Certain kinds of infor-
mation will not be considered satisfac-
tory proof that we gave you misin-
formation which caused you not to file 
an application. Examples of such infor-
mation include— 

(1) General informational pamphlets 
that we issue to provide basic program 
information; 

(2) The Personal Earnings and Ben-
efit Estimate Statement that is based 
on an individual’s reported and pro-
jected earnings and is an estimate 
which can be requested at any time; 

(3) General information which we re-
view or prepare but which is dissemi-

nated by the media, e.g., radio, tele-
vision, magazines, and newspapers; and 

(4) Information provided by other 
governmental agencies, e.g., the De-
partment of Veterans Affairs, the De-
partment of Defense, State unemploy-
ment agencies, and State and local 
governments. 

(f) Claim for benefits based on misin-
formation. You may make a claim for 
benefits based on misinformation at 
any time. Your claim must contain in-
formation that will enable us to deter-
mine if we did provide misinformation 
to you about your eligibility for bene-
fits, or the eligibility of a person on 
whose behalf you were considering ap-
plying for benefits, which caused you 
not to file an application for the bene-
fits. Specifically, your claim must be 
in writing and it must explain what in-
formation was provided; how, when and 
where it was provided and by whom; 
and why the information caused you 
not to file an application. If you give 
us this information, we will make a de-
termination on such a claim for bene-
fits if all of the following conditions 
are also met. 

(1) An application for the benefits de-
scribed in paragraph (b)(1)(i) or (b)(2)(i) 
of this section is filed with us by some-
one described in paragraph (b)(1)(ii) or 
(b)(2)(ii) of this section, as appropriate. 
The application must be filed after the 
alleged misinformation was provided. 
This application may be— 

(i) An application on which we have 
made a previous final determination or 
decision awarding the benefits, but 
only if the claimant continues to be en-
titled to benefits based on that applica-
tion; 

(ii) An application on which we have 
made a previous final determination or 
decision denying the benefits, but only 
if such determination or decision is re-
opened under § 404.988; or 

(iii) A new application on which we 
have not made a final determination or 
decision. 

(2) The establishment of a deemed fil-
ing date of an application for benefits 
based on misinformation could result 
in the claimant becoming entitled to 
benefits or to additional benefits. 

(3) We have not made a previous final 
determination or decision to which you 
were a party on a claim for benefits 
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based on alleged misinformation in-
volving the same facts and issues. This 
provision does not apply, however, if 
the final determination or decision 
may be reopened under § 404.988. 

(g) Effective date. This section applies 
only to misinformation which we pro-
vided after December 1982. In addition, 
this section is effective only for bene-
fits payable for months after December 
1982. 

[59 FR 44924, Aug. 31, 1994] 

WITHDRAWAL OF APPLICATION 

§ 404.640 Withdrawal of an application. 
(a) Request for withdrawal filed before 

a determination is made. An application 
may be withdrawn before we make a 
determination on it if— 

(1) A written request for withdrawal 
is filed at a place described in § 404.614 
by the claimant or a person who may 
sign an application for the claimant 
under § 404.612; and 

(2) The claimant is alive at the time 
the request is filed. 

(b) Request for withdrawal filed after a 
determination is made. An application 
may be withdrawn after we make a de-
termination on it if— 

(1) The conditions in paragraph (a) of 
this section are met; 

(2) Any other person whose entitle-
ment would be rendered erroneous be-
cause of the withdrawal consents in 
writing to it. Written consent for the 
person may be given by someone who 
could sign an application for him or 
her under § 404.612; and 

(3) All benefits already paid based on 
the application being withdrawn are re-
paid or we are satisfied that they will 
be repaid. 

(4) Old age benefits. An old age benefit 
application may be withdrawn if, in ad-
dition to the requirements of this sec-
tion— 

(i) The request for withdrawal is filed 
within 12 months of the first month of 
entitlement; and 

(ii) The claimant has not previously 
withdrawn an application for old age 
benefits. 

(c) Request for withdrawal filed after 
the claimant’s death. An application 
may be withdrawn after the claimant’s 
death, regardless of whether we have 
made a determination on it, if— 

(1) The claimant’s application was for 
old-age benefits that would be reduced 
because of his or her age; 

(2) The claimant died before we cer-
tified his or her benefit entitlement to 
the Treasury Department for payment; 

(3) A written request for withdrawal 
is filed at a place described in § 404.614 
by or for the person eligible for widow’s 
or widower’s benefits based on the 
claimant’s earnings; and 

(4) The conditions in paragraphs (b) 
(2) and (3) of this section are met. 

(d) Effect of withdrawal. If we approve 
a request to withdraw an application, 
the application will be considered as 
though it was never filed. If we dis-
approve a request for withdrawal, the 
application is treated as though the re-
quest was never filed. 

[44 FR 37209, June 26, 1979, as amended at 48 
FR 21931, May 16, 1983; 51 FR 37720, Oct. 24, 
1986; 75 FR 76259, Dec. 8, 2010] 

§ 404.641 Cancellation of a request to 
withdraw. 

A request to withdraw an application 
may be cancelled and the application 
reinstated if— 

(a) A written request for cancellation 
is filed at a place described in § 404.614 
by the claimant or someone who may 
sign an application for the claimant 
under § 404.612; 

(b) The claimant is alive at the time 
the request for cancellation is filed; 
and 

(c) For a cancellation request re-
ceived after we have approved the with-
drawal, the request is filed no later 
than 60 days after the date of the no-
tice of approval. 

Subpart H—Evidence 

AUTHORITY: Secs. 205(a) and 702(a)(5) of the 
Social Security Act (42 U.S.C. 405(a) and 
902(a)(5)). 

SOURCE: 43 FR 24795, June 7, 1978, unless 
otherwise noted. 

GENERAL 

§ 404.701 Introduction. 

This subpart contains the Social Se-
curity Administration’s basic rules 
about what evidence is needed when a 
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