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(ii) You have difficulty maintaining 
attention or concentrating; 

(iii) You have difficulty under-
standing or remembering detailed in-
structions; 

(iv) You have difficulty in seeing or 
hearing; 

(v) You have difficulty tolerating 
some physical feature(s) of certain 
work settings, e.g., you cannot tolerate 
dust or fumes; or 

(vi) You have difficulty performing 
the manipulative or postural functions 
of some work such as reaching, han-
dling, stooping, climbing, crawling, or 
crouching. 

(2) If your impairment(s) and related 
symptoms, such as pain, only affect 
your ability to perform the non-
exertional aspects of work-related ac-
tivities, the rules in appendix 2 do not 
direct factual conclusions of disabled 
or not disabled. The determination as 
to whether disability exists will be 
based on the principles in the appro-
priate sections of the regulations, giv-
ing consideration to the rules for spe-
cific case situations in appendix 2. 

(d) Combined exertional and non-
exertional limitations. When the limita-
tions and restrictions imposed by your 
impairment(s) and related symptoms, 
such as pain, affect your ability to 
meet both the strength and demands of 
jobs other than the strength demands, 
we consider that you have a combina-
tion of exertional and nonexertional 
limitations or restrictions. If your im-
pairment(s) and related symptoms, 
such as pain, affect your ability to 
meet both the strength and demands of 
jobs other than the strength demands, 
we will not directly apply the rules in 
appendix 2 unless there is a rule that 
directs a conclusion that you are dis-
abled based upon your strength limita-
tions; otherwise the rules provide a 
framework to guide our decision. 

[56 FR 57943, Nov, 14, 1991, as amended at 68 
FR 51163, Aug. 26, 2003] 

SUBSTANTIAL GAINFUL ACTIVITY 

§ 404.1571 General. 
The work, without regard to legality, 

that you have done during any period 
in which you believe you are disabled 
may show that you are able to work at 
the substantial gainful activity level. 

If you are able to engage in substantial 
gainful activity, we will find that you 
are not disabled. (We explain the rules 
for persons who are statutorily blind in 
§ 404.1584.) Even if the work you have 
done was not substantial gainful activ-
ity, it may show that you are able to 
do more work than you actually did. 
We will consider all of the medical and 
vocational evidence in your file to de-
cide whether or not you have the abil-
ity to engage in substantial gainful ac-
tivity. 

[45 FR 55584, Aug. 20, 1980, as amended at 65 
FR 42783, July 11, 2000] 

§ 404.1572 What we mean by substan-
tial gainful activity. 

Substantial gainful activity is work 
activity that is both substantial and 
gainful: 

(a) Substantial work activity. Substan-
tial work activity is work activity that 
involves doing significant physical or 
mental activities. Your work may be 
substantial even if it is done on a part- 
time basis or if you do less, get paid 
less, or have less responsibility than 
when you worked before. 

(b) Gainful work activity. Gainful 
work activity is work activity that you 
do for pay or profit. Work activity is 
gainful if it is the kind of work usually 
done for pay or profit, whether or not a 
profit is realized. 

(c) Some other activities. Generally, we 
do not consider activities like taking 
care of yourself, household tasks, hob-
bies, therapy, school attendance, club 
activities, or social programs to be sub-
stantial gainful activity. 

§ 404.1573 General information about 
work activity. 

(a) The nature of your work. If your 
duties require use of your experience, 
skills, supervision and responsibilities, 
or contribute substantially to the oper-
ation of a business, this tends to show 
that you have the ability to work at 
the substantial gainful activity level. 

(b) How well you perform. We consider 
how well you do your work when we de-
termine whether or not you are doing 
substantial gainful activity. If you do 
your work satisfactorily, this may 
show that you are working at the sub-
stantial gainful activity level. If you 
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are unable, because of your impair-
ments, to do ordinary or simple tasks 
satisfactorily without more super-
vision or assistance than is usually 
given other people doing similar work, 
this may show that you are not work-
ing at the substantial gainful activity 
level. If you are doing work that in-
volves minimal duties that make little 
or no demands on you and that are of 
little or no use to your employer, or to 
the operation of a business if you are 
self-employed, this does not show that 
you are working at the substantial 
gainful activity level. 

(c) If your work is done under special 
conditions. The work you are doing may 
be done under special conditions that 
take into account your impairment, 
such as work done in a sheltered work-
shop or as a patient in a hospital. If 
your work is done under special condi-
tions, we may find that it does not 
show that you have the ability to do 
substantial gainful activity. Also, if 
you are forced to stop or reduce your 
work because of the removal of special 
conditions that were related to your 
impairment and essential to your 
work, we may find that your work does 
not show that you are able to do sub-
stantial gainful activity. However, 
work done under special conditions 
may show that you have the necessary 
skills and ability to work at the sub-
stantial gainful activity level. Exam-
ples of the special conditions that may 
relate to your impairment include, but 
are not limited to, situations in 
which— 

(1) You required and received special 
assistance from other employees in 
performing your work; 

(2) You were allowed to work irreg-
ular hours or take frequent rest peri-
ods; 

(3) You were provided with special 
equipment or were assigned work espe-
cially suited to your impairment; 

(4) You were able to work only be-
cause of specially arranged cir-
cumstances, for example, other persons 
helped you prepare for or get to and 
from your work; 

(5) You were permitted to work at a 
lower standard of productivity or effi-
ciency than other employees; or 

(6) You were given the opportunity to 
work despite your impairment because 

of family relationship, past association 
with your employer, or your employ-
er’s concern for your welfare. 

(d) If you are self-employed. Super-
visory, managerial, advisory or other 
significant personal services that you 
perform as a self-employed individual 
may show that you are able to do sub-
stantial gainful activity. 

(e) Time spent in work. While the time 
you spend in work is important, we 
will not decide whether or not you are 
doing substantial gainful activity only 
on that basis. We will still evaluate the 
work to decide whether it is substan-
tial and gainful regardless of whether 
you spend more time or less time at 
the job than workers who are not im-
paired and who are doing similar work 
as a regular means of their livelihood. 

[45 FR 55584, Aug. 20, 1980, as amended at 65 
FR 42783, July 11, 2000] 

§ 404.1574 Evaluation guides if you are 
an employee. 

(a) We use several guides to decide 
whether the work you have done shows 
that you are able to do substantial 
gainful activity. If you are working or 
have worked as an employee, we will 
use the provisions in paragraphs (a) 
through (d) of this section that are rel-
evant to your work activity. We will 
use these provisions whenever they are 
appropriate, whether in connection 
with your application for disability 
benefits (when we make an initial de-
termination on your application and 
throughout any appeals you may re-
quest), after you have become entitled 
to a period of disability or to disability 
benefits, or both. 

(1) Your earnings may show you have 
done substantial gainful activity. Gen-
erally, in evaluating your work activ-
ity for substantial gainful activity pur-
poses, our primary consideration will 
be the earnings you derive from the 
work activity. We will use your earn-
ings to determine whether you have 
done substantial gainful activity un-
less we have information from you, 
your employer, or others that shows 
that we should not count all of your 
earnings. The amount of your earnings 
from work you have done (regardless of 
whether it is unsheltered or sheltered 
work) may show that you have engaged 
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in substantial gainful activity. Gen-
erally, if you worked for substantial 
earnings, we will find that you are able 
to do substantial gainful activity. How-
ever, the fact that your earnings were 
not substantial will not necessarily 
show that you are not able to do sub-
stantial gainful activity. We generally 
consider work that you are forced to 
stop or to reduce below the substantial 
gainful activity level after a short time 
because of your impairment to be an 
unsuccessful work attempt. Your earn-
ings from an unsuccessful work at-
tempt will not show that you are able 
to do substantial gainful activity. We 
will use the criteria in paragraph (c) of 
this section to determine if the work 
you did was an unsuccessful work at-
tempt. 

(2) We consider only the amounts you 
earn. When we decide whether your 
earnings show that you have done sub-
stantial gainful activity, we do not 
consider any income that is not di-
rectly related to your productivity. 
When your earnings exceed the reason-
able value of the work you perform, we 
consider only that part of your pay 
which you actually earn. If your earn-
ings are being subsidized, we do not 
consider the amount of the subsidy 
when we determine if your earnings 
show that you have done substantial 
gainful activity. We consider your 
work to be subsidized if the true value 
of your work, when compared with the 
same or similar work done by 
unimpaired persons, is less than the ac-
tual amount of earnings paid to you for 
your work. For example, when a person 
with a serious impairment does simple 
tasks under close and continuous su-
pervision, our determination of wheth-
er that person has done substantial 
gainful activity will not be based only 
on the amount of the wages paid. We 
will first determine whether the person 
received a subsidy; that is, we will de-
termine whether the person was being 
paid more than the reasonable value of 
the actual services performed. We will 
then subtract the value of the subsidy 
from the person’s gross earnings to de-
termine the earnings we will use to de-
termine if he or she has done substan-
tial gainful activity. 

(3) If you are working in a sheltered or 
special environment. If you are working 

in a sheltered workshop, you may or 
may not be earning the amounts you 
are being paid. The fact that the shel-
tered workshop or similar facility is 
operating at a loss or is receiving some 
charitable contributions or govern-
mental aid does not establish that you 
are not earning all you are being paid. 
Since persons in military service being 
treated for severe impairments usually 
continue to receive full pay, we evalu-
ate work activity in a therapy program 
or while on limited duty by comparing 
it with similar work in the civilian 
work force or on the basis of reason-
able worth of the work, rather than on 
the actual amount of the earnings. 

(b) Earnings guidelines—(1) General. If 
you are an employee, we first consider 
the criteria in paragraph (a) of this sec-
tion and § 404.1576, and then the guides 
in paragraphs (b)(2) and (3) of this sec-
tion. When we review your earnings to 
determine if you have been performing 
substantial gainful activity, we will 
subtract the value of any subsidized 
earnings (see paragraph (a)(2) of this 
section) and the reasonable cost of any 
impairment-related work expenses 
from your gross earnings (see 
§ 404.1576). The resulting amount is the 
amount we use to determine if you 
have done substantial gainful activity. 
We will generally average your earn-
ings for comparison with the earnings 
guidelines in paragraphs (b)(2) and (3) 
of this section. See § 404.1574a for our 
rules on averaging earnings. 

(2) Earnings that will ordinarily show 
that you have engaged in substantial 
gainful activity. We will consider that 
your earnings from your work activity 
as an employee (including earnings 
from work in a sheltered workshop or a 
comparable facility especially set up 
for severely impaired persons) show 
that you engaged in substantial gainful 
activity if: 

(i) Before January 1, 2001, they aver-
aged more than the amount(s) in Table 
1 of this section for the time(s) in 
which you worked. 

(ii) Beginning January 1, 2001, and 
each year thereafter, they average 
more than the larger of: 

(A) The amount for the previous 
year, or 
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(B) An amount adjusted for national 
wage growth, calculated by multi-
plying $700 by the ratio of the national 
average wage index for the year 2 cal-
endar years before the year for which 
the amount is being calculated to the 
national average wage index for the 
year 1998. We will then round the re-
sulting amount to the next higher mul-
tiple of $10 where such amount is a 
multiple of $5 but not of $10 and to the 
nearest multiple of $10 in any other 
case. 

TABLE 1 

For months: 

Your monthly 
earnings 
averaged 
more than: 

In calendar years before 1976 ...................... $200 
In calendar year 1976 ................................... 230 
In calendar year 1977 ................................... 240 
In calendar year 1978 ................................... 260 
In calendar year 1979 ................................... 280 
In calendar years 1980–1989 ........................ 300 
January 1990–June 1999 .............................. 500 
July 1999–December 2000 ........................... 700 

(3) Earnings that will ordinarily show 
that you have not engaged in substantial 
gainful activity. 

(i) General. If your average monthly 
earnings are equal to or less than the 
amount(s) determined under paragraph 
(b)(2) of this section for the year(s) in 
which you work, we will generally con-
sider that the earnings from your work 
as an employee (including earnings 
from work in a sheltered workshop or 
comparable facility) will show that you 
have not engaged in substantial gainful 
activity. We will generally not con-
sider other information in addition to 
your earnings except in the cir-
cumstances described in paragraph 
(b)(3)(ii) of this section. 

(ii) When we will consider other infor-
mation in addition to your earnings. We 
will generally consider other informa-
tion in addition to your earnings if 
there is evidence indicating that you 
may be engaging in substantial gainful 
activity or that you are in a position 
to control when earnings are paid to 
you or the amount of wages paid to you 
(for example, if you are working for a 
small corporation owned by a relative). 
(See paragraph (b)(3)(iii) of this section 
for when we do not apply this rule.) Ex-
amples of other information we may 
consider include, whether— 

(A) Your work is comparable to that 
of unimpaired people in your commu-
nity who are doing the same or similar 
occupations as their means of liveli-
hood, taking into account the time, en-
ergy, skill, and responsibility involved 
in the work; and 

(B) Your work, although signifi-
cantly less than that done by 
unimpaired people, is clearly worth the 
amounts shown in paragraph (b)(2) of 
this section, according to pay scales in 
your community. 

(iii) Special rule for considering earn-
ings alone when evaluating the work you 
do after you have received social security 
disability benefits for at least 24 months. 
Notwithstanding paragraph (b)(3)(ii) of 
this section, we will not consider other 
information in addition to your earn-
ings to evaluate the work you are 
doing or have done if— 

(A) At the time you do the work, you 
are entitled to social security dis-
ability benefits and you have received 
such benefits for at least 24 months 
(see paragraph (b)(3)(iv) of this sec-
tion); and 

(B) We are evaluating that work to 
consider whether you have engaged in 
substantial gainful activity or dem-
onstrated the ability to engage in sub-
stantial gainful activity for the pur-
pose of determining whether your dis-
ability has ceased because of your work 
activity (see §§ 404.1592a(a)(1) and (3)(ii) 
and 404.1594(d)(5) and (f)(1)). 

(iv) When we consider you to have re-
ceived social security disability benefits 
for at least 24 months. For purposes of 
paragraph (b)(3)(iii) of this section, so-
cial security disability benefits means 
disability insurance benefits for a dis-
abled worker, child’s insurance bene-
fits based on disability, or widow’s or 
widower’s insurance benefits based on 
disability. We consider you to have re-
ceived such benefits for at least 24 
months beginning with the first day of 
the first month following the 24th 
month for which you actually received 
social security disability benefits that 
you were due or constructively re-
ceived such benefits. The 24 months do 
not have to be consecutive. We will 
consider you to have constructively re-
ceived a benefit for a month for pur-
poses of the 24-month requirement if 
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you were otherwise due a social secu-
rity disability benefit for that month 
and your monthly benefit was withheld 
to recover an overpayment. Any 
months for which you were entitled to 
benefits but for which you did not ac-
tually or constructively receive a ben-
efit payment will not be counted for 
the 24-month requirement. If you also 
receive supplemental security income 
payments based on disability or blind-
ness under title XVI of the Social Secu-
rity Act, months for which you re-
ceived only supplemental security in-
come payments will not be counted for 
the 24-month requirement. 

(c) The unsuccessful work attempt—(1) 
General. Ordinarily, work you have 
done will not show that you are able to 
do substantial gainful activity if, after 
working for a period of 6 months or 
less, your impairment forced you to 
stop working or to reduce the amount 
of work you do so that your earnings 
from such work fall below the substan-
tial gainful activity earnings level in 
paragraph (b)(2) of this section, and 
you meet the conditions described in 
paragraphs (c)(2), (3), (4), and (5), of this 
section. We will use the provisions of 
this paragraph when we make an ini-
tial determination on your application 
for disability benefits and throughout 
any appeal you may request. Except as 
set forth in § 404.1592a(a), we will also 
apply the provisions of this paragraph 
if you are already entitled to disability 
benefits, when you work and we con-
sider whether the work you are doing 
is substantial gainful activity or dem-
onstrates the ability to do substantial 
gainful activity. 

(2) Event that must precede an unsuc-
cessful work attempt. There must be a 
significant break in the continuity of 
your work before we will consider that 
you began a work attempt that later 
proved unsuccessful. You must have 
stopped working or reduced your work 
and earnings below the substantial 
gainful activity earnings level because 
of your impairment or because of the 
removal of special conditions that were 
essential to the further performance of 
your work. We explain what we mean 
by special conditions in § 404.1573(c). We 
will consider your prior work to be 
‘‘discontinued’’ for a significant period 
if you were out of work at least 30 con-

secutive days. We will also consider 
your prior work to be ‘‘discontinued’’ 
if, because of your impairment, you 
were forced to change to another type 
of work or another employer. 

(3) If you worked 3 months or less. We 
will consider work of 3 months or less 
to be an unsuccessful work attempt if 
you stopped working, or you reduced 
your work and earnings below the sub-
stantial gainful activity earnings level, 
because of your impairment or because 
of the removal of special conditions 
which took into account your impair-
ment and permitted you to work. 

(4) If you worked between 3 and 6 
months. We will consider work that 
lasted longer than 3 months to be an 
unsuccessful work attempt if it ended, 
or was reduced below substantial gain-
ful activity earnings level, within 6 
months because of your impairment or 
because of the removal of special con-
ditions which took into account your 
impairment and permitted you to work 
and— 

(i) You were frequently absent from 
work because of your impairment; 

(ii) Your work was unsatisfactory be-
cause of your impairment; 

(iii) You worked during a period of 
temporary remission of your impair-
ment; or 

(iv) You worked under special condi-
tions that were essential to your per-
formance and these conditions were re-
moved. 

(5) If you worked more than 6 months. 
We will not consider work you per-
formed at the substantial gainful activ-
ity earnings level for more than 6 
months to be an unsuccessful work at-
tempt regardless of why it ended or 
was reduced below the substantial 
gainful activity earnings level. 

(d) Work activity in certain volunteer 
programs. If you work as a volunteer in 
certain programs administered by the 
Federal government under the Domes-
tic Volunteer Service Act of 1973 or the 
Small Business Act, we will not count 
any payments you receive from these 
programs as earnings when we deter-
mine whether you are engaging in sub-
stantial gainful activity. These pay-
ments may include a minimal stipend, 
payments for supportive services such 
as housing, supplies and equipment, an 
expense allowance, or reimbursement 
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of out-of-pocket expenses. We will also 
disregard the services you perform as a 
volunteer in applying any of the sub-
stantial gainful activity tests discussed 
in paragraph (b)(6) of this section. This 
exclusion from the substantial gainful 
activity provisions will apply only if 
you are a volunteer in a program ex-
plicitly mentioned in the Domestic 
Volunteer Service Act of 1973 or the 
Small Business Act. Programs explic-
itly mentioned in those Acts include 
Volunteers in Service to America, Uni-
versity Year for ACTION, Special Vol-
unteer Programs, Retired Senior Vol-
unteer Program, Foster Grandparent 
Program, Service Corps of Retired Ex-
ecutives, and Active Corps of Execu-
tives. We will not exclude under this 
paragraph, volunteer work you perform 
in other programs or any nonvolunteer 
work you may perform, including non-
volunteer work under one of the speci-
fied programs. For civilians in certain 
government-sponsored job training and 
employment programs, we evaluate the 
work activity on a case-by-case basis 
under the substantial gainful activity 
earnings test. In programs such as 
these, subsidies often occur. We will 
subtract the value of any subsidy and 
use the remainder to determine if you 
have done substantial gainful activity. 
See paragraphs (a)(2)-(3) of this section. 

(e) Work activity as a member or con-
sultant of an advisory committee estab-
lished under the Federal Advisory Com-
mittee Act (FACA), 5 U.S.C. App. 2. If 
you are serving as a member or con-
sultant of an advisory committee, 
board, commission, council, or similar 
group established under FACA, we will 
not count any payments you receive 
from serving on such committees as 
earnings when we determine whether 
you are engaging in substantial gainful 
activity. These payments may include 
compensation, travel expenses, and 
special assistance. We also will exclude 
the services you perform as a member 
or consultant of an advisory committee 
established under FACA in applying 
any of the substantial gainful activity 
tests discussed in paragraph (b)(6) of 
this section. This exclusion from the 
substantial gainful activity provisions 
will apply only if you are a member or 
consultant of an advisory committee 
specifically authorized by statute, or 

by the President, or determined as a 
matter of formal record by the head of 
a federal government agency. This ex-
clusion from the substantial gainful ac-
tivity provisions will not apply if your 
service as a member or consultant of 
an advisory committee is part of your 
duties or is required as an employee of 
any governmental or non-govern-
mental organization, agency, or busi-
ness. 

[46 FR 4869, Jan. 19, 1981, as amended at 48 
FR 21936, May 16, 1983; 49 FR 22272, May 29, 
1984; 54 FR 53605, Dec. 29, 1989; 64 FR 18570, 
Apr. 15, 1999; 64 FR 22903, Apr. 28, 1999; 65 FR 
42783, July 11, 2000; 65 FR 82910, Dec. 29, 2000; 
71 FR 3219, Jan. 20, 2006; 71 FR 66853, Nov. 17, 
2006] 

§ 404.1574a When and how we will av-
erage your earnings. 

(a) If your work as an employee or as 
a self-employed person was continuous 
without significant change in work 
patterns or earnings, and there has 
been no change in the substantial gain-
ful activity earnings levels, we will av-
erage your earnings over the entire pe-
riod of work requiring evaluation to 
determine if you have done substantial 
gainful activity. See § 404.1592a for in-
formation on the reentitlement period. 

(b) If you work over a period of time 
during which the substantial gainful 
activity earnings levels change, we will 
average your earnings separately for 
each period in which a different sub-
stantial gainful activity earnings level 
applies. 

(c) If there is a significant change in 
your work pattern or earnings during 
the period of work requiring evalua-
tion, we will average your earnings 
over each separate period of work to 
determine if any of your work efforts 
were substantial gainful activity. 

(d) We will not average your earnings 
in determining whether benefits should 
be paid for any month(s) during or 
after the reentitlement period that oc-
curs after the month disability has 
been determined to have ceased be-
cause of the performance of substantial 
gainful activity. See § 404.1592a for in-
formation on the reentitlement period. 
The following examples illustrate what 
we mean by a significant change in the 
work pattern of an employee and when 
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we will average and will not average 
earnings. 

Example 1: Mrs. H. began receiving dis-
ability insurance benefits in March 1993. In 
January 1995 she began selling magazines by 
telephone solicitation, expending a min-
imum of time, for which she received $225 
monthly. As a result, Mrs. H. used up her 
trial work period during the months of Janu-
ary 1995 through September 1995. After the 
trial work period ended, we determined that 
Mrs. H. had not engaged in substantial gain-
ful activity during her trial work period. Her 
reentitlement period began October 1995. In 
December 1995, Mrs. H. discontinued her tele-
phone solicitation work to take a course in 
secretarial skills. In January 1997, she began 
work as a part-time temporary secretary in 
a banking firm. Mrs. H. worked 20 hours a 
week, without any subsidy or impairment-re-
lated work expenses, at beginner rates. She 
earned $285 per month in January 1997 and 
February 1997. In March 1997 she had in-
creased her secretarial skills to journeyman 
level and was assigned as a part-time private 
secretary to one of the vice presidents of the 
banking firm. Mrs. H.’s earnings increased to 
$525 per month effective March 1997. We de-
termined that Mrs. H. was engaging in sub-
stantial gainful activity beginning March 
1997 and that her disability ceased that 
month, the first month of substantial gainful 
activity after the end of the trial work pe-
riod. Mrs. H. is due payment for March 1997, 
the month of cessation, and the following 2 
months (April 1997 and May 1997) because dis-
ability benefits terminate the third month 
following the earliest month in which she 
performed substantial gainful activity. We 
did not average earnings for the period Janu-
ary 1997 and February 1997 with the period 
beginning March 1997 because there was a 
significant change in earnings and work ac-
tivity beginning March 1997. Thus, the earn-
ings of January 1997 and February 1997 could 
not be averaged with those of March 1997 to 
reduce March 1997 earnings below the sub-
stantial gainful activity level. After we de-
termine that Mrs. H.’s disability had ceased 
because of her performance of substantial 
gainful activity, we cannot average her earn-
ings to determine whether she is due pay-
ment for any month during or after the re-
entitlement period. Beginning June 1997, the 
third month following the cessation month, 
we would evaluate all of Mrs. H.’s work ac-
tivity on a month-by-month basis (see 
§ 404.1592a(a)). 

Example 2: Ms. M. began receiving dis-
ability insurance benefits in March 1992. In 
January 1995, she began selling cable tele-
vision subscriptions by telephone solicita-
tion, expending a minimum of time, for 
which she received $275 monthly. Ms. M. did 
not work in June 1995, and she resumed sell-
ing cable television subscriptions beginning 

July 1995. In this way, Ms. M. used up her 9- 
month trial work period during the months 
of January 1995 through May 1995 and July 
1995 through October 1995. After Ms. M.’s 
trial work period ended, we determined that 
she had not engaged in substantial gainful 
activity during her trial work period. Ms. 
M.’s reentitlement period began November 
1995. In December 1995, Ms. M. discontinued 
her telephone solicitation work to take a 
course in secretarial skills. In January 1997, 
she began work as a part-time temporary 
secretary in an accounting firm. Ms. M. 
worked, without any subsidy or impairment- 
related work expenses, at beginner rates. She 
earned $460 in January 1997, $420 in February 
1997, and $510 in March 1997. In April 1997, she 
had increased her secretarial skills to jour-
neyman level, and she was assigned as a 
part-time private secretary to one of the vice 
presidents of the firm. Ms. M.’s earnings in-
creased to $860 per month effective April 
1997. We determined that Ms. M. was engag-
ing in substantial gainful activity beginning 
April 1997 and that her disability ceased that 
month, the first month of substantial gainful 
activity after the end of the trial work pe-
riod. She is due payment for April 1997, May 
1997 and June 1997, because disability bene-
fits terminate the third month following the 
earliest month in which she performs sub-
stantial gainful activity (the month of ces-
sation). We averaged her earnings for the pe-
riod January 1997 through March 1997 and de-
termined them to be about $467 per month 
for that period. We did not average earnings 
for the period January 1997 through March 
1997 with earnings for the period beginning 
April 1997 because there was a significant 
change in work activity and earnings begin-
ning April 1997. Therefore, we found that the 
earnings for January 1997 through March 1997 
were under the substantial gainful activity 
level. After we determine that Ms M.’s dis-
ability has ceased because she performed 
substantial gainful activity, we cannot aver-
age her earnings in determining whether she 
is due payment for any month during or 
after the reentitlement period. In this exam-
ple, beginning July 1997, the third month fol-
lowing the month of cessation, we would 
evaluate all of Ms. M.’s work activity on a 
month-by-month basis (see § 404.1592a(a)). 

[65 FR 42784, July 11, 2000] 

§ 404.1575 Evaluation guides if you are 
self-employed. 

(a) If you are a self-employed person. If 
you are working or have worked as a 
self-employed person, we will use the 
provisions in paragraphs (a) through (e) 
of this section that are relevant to 
your work activity. We will use these 
provisions whenever they are appro-
priate, whether in connection with 
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your application for disability benefits 
(when we make an initial determina-
tion on your application and through-
out any appeals you may request), 
after you have become entitled to a pe-
riod of disability or to disability bene-
fits, or both. 

(1) How we evaluate the work you do 
after you have become entitled to dis-
ability benefits. If you are entitled to so-
cial security disability benefits and 
you work as a self-employed person, 
the way we will evaluate your work ac-
tivity will depend on whether the work 
activity occurs before or after you have 
received such benefits for at least 24 
months and on the purpose of the eval-
uation. For purposes of paragraphs (a) 
and (e) of this section, social security 
disability benefits means disability in-
surance benefits for a disabled worker, 
child’s insurance benefits based on dis-
ability, or widow’s or widower’s insur-
ance benefits based on disability. We 
will use the rules in paragraph (e)(2) of 
this section to determine if you have 
received such benefits for at least 24 
months. 

(i) We will use the guides in para-
graph (a)(2) of this section to evaluate 
any work activity you do before you 
have received social security disability 
benefits for at least 24 months to deter-
mine whether you have engaged in sub-
stantial gainful activity, regardless of 
the purpose of the evaluation. 

(ii) We will use the guides in para-
graph (e) of this section to evaluate 
any work activity you do after you 
have received social security disability 
benefits for at least 24 months to deter-
mine whether you have engaged in sub-
stantial gainful activity for the pur-
pose of determining whether your dis-
ability has ceased because of your work 
activity. 

(iii) If we have determined under 
§ 404.1592a(a)(1) that your disability 
ceased in a month during the reentitle-
ment period because you performed 
substantial gainful activity, and we 
need to decide under § 404.1592a(a)(2)(i) 
or (a)(3)(i) whether you are doing sub-
stantial gainful activity in a subse-
quent month in or after your reentitle-
ment period, we will use the guides in 
paragraph (a)(2) of this section (subject 
to the limitations described in 
§ 404.1592a(a)(2)(i) and (a)(3)(i)) to deter-

mine whether your work activity in 
that month is substantial gainful ac-
tivity. We will use the guides in para-
graph (a)(2) of this section for these 
purposes, regardless of whether your 
work activity in that month occurs be-
fore or after you have received social 
security disability benefits for at least 
24 months. 

(2) General rules for evaluating your 
work activity if you are self-employed. We 
will consider your activities and their 
value to your business to decide wheth-
er you have engaged in substantial 
gainful activity if you are self-em-
ployed. We will not consider your in-
come alone because the amount of in-
come you actually receive may depend 
on a number of different factors, such 
as capital investment and profit-shar-
ing agreements. We will generally con-
sider work that you were forced to stop 
or reduce to below substantial gainful 
activity after 6 months or less because 
of your impairment as an unsuccessful 
work attempt. See paragraph (d) of this 
section. We will evaluate your work ac-
tivity based on the value of your serv-
ices to the business regardless of 
whether you receive an immediate in-
come for your services. We determine 
whether you have engaged in substan-
tial gainful activity by applying three 
tests. If you have not engaged in sub-
stantial gainful activity under test 
one, then we will consider tests two 
and three. The tests are as follows: 

(i) Test one: You have engaged in sub-
stantial gainful activity if you render 
services that are significant to the op-
eration of the business and receive a 
substantial income from the business. 
Paragraphs (b) and (c) of this section 
explain what we mean by significant 
services and substantial income for 
purposes of this test. 

(ii) Test Two: You have engaged in 
substantial gainful activity if your 
work activity, in terms of factors such 
as hours, skills, energy output, effi-
ciency, duties, and responsibilities, is 
comparable to that of unimpaired indi-
viduals in your community who are in 
the same or similar businesses as their 
means of livelihood. 

(iii) Test Three: You have engaged in 
substantial gainful activity if your 
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work activity, although not com-
parable to that of unimpaired individ-
uals, is clearly worth the amount 
shown in § 404.1574(b)(2) when consid-
ered in terms of its value to the busi-
ness, or when compared to the salary 
that an owner would pay to an em-
ployee to do the work you are doing. 

(b) What we mean by significant serv-
ices. (1) If you are not a farm landlord 
and you operate a business entirely by 
yourself, any services that you render 
are significant to the business. If your 
business involves the services of more 
than one person, we will consider you 
to be rendering significant services if 
you contribute more than half the 
total time required for the manage-
ment of the business, or you render 
management services for more than 45 
hours a month regardless of the total 
management time required by the busi-
ness. 

(2) If you are a farm landlord, that is, 
you rent farm land to another, we will 
consider you to be rendering signifi-
cant services if you materially 
particpate in the production or the 
management of the production of the 
things raised on the rented farm. (See 
§ 404.1082 of this chapter for an expla-
nation of material participation.) If you 
were given social security earnings 
credits because you materially partici-
pated in the activities of the farm and 
you continue these same activities, we 
will consider you to be rendering sig-
nificant services. 

(c) What we mean by substantial in-
come—(1) Determining countable income. 
We deduct your normal business ex-
penses from your gross income to de-
termine net income. Once we deter-
mine your net income, we deduct the 
reasonable value of any significant 
amount of unpaid help furnished by 
your spouse, children, or others. Mis-
cellaneous duties that ordinarily would 
not have commercial value would not 
be considered significant. We deduct 
impairment-related work expenses that 
have not already been deducted in de-
termining your net income. Impair-
ment-related work expenses are ex-
plained in § 404.1576. We deduct 
unincurred business expenses paid for 
you by another individual or agency. 
An unincurred business expense occurs 
when a sponsoring agency or another 

person incurs responsibility for the 
payment of certain business expenses, 
e.g., rent, utilities, or purchases and 
repair of equipment, or provides you 
with equipment, stock, or other mate-
rial for the operation of your business. 
We deduct soil bank payments if they 
were included as farm income. That 
part of your income remaining after we 
have made all applicable deductions 
represents the actual value of work 
performed. The resulting amount is the 
amount we use to determine if you 
have done substantial gainful activity. 
For purposes of this section, we refer 
to this amount as your countable in-
come. We will generally average your 
countable income for comparison with 
the earnings guidelines in 
§ 404.1574(b)(2). See § 404.1574a for our 
rules on averaging of earnings. 

(2) When countable income is considered 
substantial. We will consider your 
countable income to be substantial if— 

(i) It averages more than the 
amounts described in § 404.1574(b)(2); or 

(ii) It averages less than the amounts 
described in § 404.1574(b)(2) but it is ei-
ther comparable to what it was before 
you became seriously impaired if we 
had not considered your earnings or is 
comparable to that of unimpaired self- 
employed persons in your community 
who are in the same or a similar busi-
ness as their means of livelihood. 

(d) The unsuccessful work attempt—(1) 
General. Ordinarily, work you have 
done will not show that you are able to 
do substantial gainful activity if, after 
working for a period of 6 months or 
less, you were forced by your impair-
ment to stop working or to reduce the 
amount of work you do so that you are 
no longer performing substantial gain-
ful activity and you meet the condi-
tions described in paragraphs (d)(2), (3), 
(4), and (5) of this section. We will use 
the provisions of this paragraph when 
we make an initial determination on 
your application for disability benefits 
and throughout any appeal you may re-
quest. Except as set forth in 
§ 404.1592a(a), we will also apply the 
provisions of this paragraph if you are 
already entitled to disability benefits, 
when you work and we consider wheth-
er the work you are doing is substan-
tial gainful activity or demonstrates 
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the ability to do substantial gainful ac-
tivity. 

(2) Event that must precede an unsuc-
cessful work attempt. There must be a 
significant break in the continuity of 
your work before we will consider you 
to have begun a work attempt that 
later proved unsuccessful. You must 
have stopped working or reduced your 
work and earnings below substantial 
gainful activity because of your im-
pairment or because of the removal of 
special conditions which took into ac-
count your impairment and permitted 
you to work. Examples of such special 
conditions may include any significant 
amount of unpaid help furnished by 
your spouse, children, or others, or 
unincurred business expenses, as de-
scribed in paragraph (c) of this section, 
paid for you by another individual or 
agency. We will consider your prior 
work to be ‘‘discontinued’’ for a signifi-
cant period if you were out of work at 
least 30 consecutive days. We will also 
consider your prior work to be ‘‘dis-
continued’’ if, because of your impair-
ment, you were forced to change to an-
other type of work. 

(3) If you worked 3 months or less. We 
will consider work of 3 months or less 
to be an unsuccessful work attempt if 
it ended, or was reduced below substan-
tial gainful activity, because of your 
impairment or because of the removal 
of special conditions which took into 
account your impairment and per-
mitted you to work. 

(4) If you worked between 3 and 6 
months. We will consider work that 
lasted longer than 3 months to be an 
unsuccessful work attempt if it ended, 
or was reduced below substantial gain-
ful activity, within 6 months because 
of your impairment or because of the 
removal of special conditions which 
took into account your impairment 
and permitted you to work and— 

(i) You were frequently unable to 
work because of your impairment; 

(ii) Your work was unsatisfactory be-
cause of your impairment; 

(iii) You worked during a period of 
temporary remission of your impair-
ment; or 

(iv) You worked under special condi-
tions that were essential to your per-
formance and these conditions were re-
moved. 

(5) If you worked more than 6 months. 
We will not consider work you per-
formed at the substantial gainful activ-
ity level for more than 6 months to be 
an unsuccessful work attempt regard-
less of why it ended or was reduced 
below the substantial gainful activity 
earnings level. 

(e) Special rules for evaluating the work 
you do after you have received social se-
curity disability benefits for at least 24 
months—(1) General. We will apply the 
provisions of this paragraph to evalu-
ate the work you are doing or have 
done if, at the time you do the work, 
you are entitled to social security dis-
ability benefits and you have received 
such benefits for at least 24 months. We 
will apply the provisions of this para-
graph only when we are evaluating 
that work to consider whether you 
have engaged in substantial gainful ac-
tivity or demonstrated the ability to 
engage in substantial gainful activity 
for the purpose of determining whether 
your disability has ceased because of 
your work activity (see §§ 404.1592a(a)(1) 
and (3)(ii) and 404.1594(d)(5) and (f)(1)). 
We will use the countable income test 
described in paragraph (e)(3) of this 
section to determine whether the work 
you do after you have received such 
benefits for at least 24 months is sub-
stantial gainful activity or dem-
onstrates the ability to do substantial 
gainful activity. We will not consider 
the services you perform in that work 
to determine that the work you are 
doing shows that you are able to en-
gage in substantial gainful activity and 
are, therefore, no longer disabled. How-
ever, we may consider the services you 
perform to determine that you are not 
doing substantial gainful activity. We 
will generally consider work that you 
were forced to stop or reduce below 
substantial gainful activity after 6 
months or less because of your impair-
ment as an unsuccessful work attempt. 
See paragraph (d) of this section. 

(2) The 24-month requirement. For pur-
poses of paragraphs (a)(1) and (e) of this 
section, we consider you to have re-
ceived social security disability bene-
fits for at least 24 months beginning 
with the first day of the first month 
following the 24th month for which you 
actually received social security dis-
ability benefits that you were due or 
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constructively received such benefits. 
The 24 months do not have to be con-
secutive. We will consider you to have 
constructively received a benefit for a 
month for purposes of the 24-month re-
quirement if you were otherwise due a 
social security disability benefit for 
that month and your monthly benefit 
was withheld to recover an overpay-
ment. Any months for which you were 
entitled to benefits but for which you 
did not actually or constructively re-
ceive a benefit payment will not be 
counted for the 24-month requirement. 
If you also receive supplemental secu-
rity income payments based on dis-
ability or blindness under title XVI of 
the Social Security Act, months for 
which you received only supplemental 
security income payments will not be 
counted for the 24-month requirement. 

(3) Countable income test. We will com-
pare your countable income to the 
earnings guidelines in § 404.1574(b)(2) to 
determine if you have engaged in sub-
stantial gainful activity. See para-
graph (c)(1) of this section for an expla-
nation of countable income. We will 
consider that you have engaged in sub-
stantial gainful activity if your month-
ly countable income averages more 
than the amounts described in 
§ 404.1574(b)(2) for the month(s) in which 
you work, unless the evidence shows 
that you did not render significant 
services in the month(s). See paragraph 
(b) of this section for what we mean by 
significant services. If your average 
monthly countable income is equal to 
or less than the amounts in 
§ 404.1574(b)(2) for the month(s) in which 
you work, or if the evidence shows that 
you did not render significant services 
in the month(s), we will consider that 
your work as a self-employed person 
shows that you have not engaged in 
substantial gainful activity. 

[46 FR 4870, Jan. 19, 1981, as amended at 48 
FR 21936, May 16, 1983; 49 FR 22272, May 29, 
1984; 65 FR 42785, July 11, 2000; 71 FR 66854, 
Nov. 17, 2006] 

§ 404.1576 Impairment-related work 
expenses. 

(a) General. When we figure your 
earnings in deciding if you have done 
substantial gainful activity, we will 
subtract the reasonable costs to you of 
certain items and services which, be-

cause of your impairment(s), you need 
and use to enable you to work. The 
costs are deductible even though you 
also need or use the items and services 
to carry out daily living functions un-
related to your work. Paragraph (b) of 
this section explains the conditions for 
deducting work expenses. Paragraph (c) 
of this section describes the expenses 
we will deduct. Paragraph (d) of this 
section explains when expenses may be 
deducted. Paragraph (e) of this section 
describes how expenses may be allo-
cated. Paragraph (f) of this section ex-
plains the limitations on deducting ex-
penses. Paragraph (g) of this section 
explains our verification procedures. 

(b) Conditions for deducting impair-
ment-related work expenses. We will de-
duct impairment-related work ex-
penses if— 

(1) You are otherwise disabled as de-
fined in §§ 404.1505, 404.1577 and 404.1581– 
404.1583; 

(2) The severity of your impair-
ment(s) requires you to purchase (or 
rent) certain items and services in 
order to work; 

(3) You pay the cost of the item or 
service. No deduction will be allowed 
to the extent that payment has been or 
will be made by another source. No de-
duction will be allowed to the extent 
that you have been, could be, or will be 
reimbursed for such cost by any other 
source (such as through a private in-
surance plan, Medicare or Medicaid, or 
other plan or agency). For example, if 
you purchase crutches for $80 but you 
were, could be, or will be reimbursed 
$64 by some agency, plan, or program, 
we will deduct only $16; 

(4) You pay for the item or service in 
a month you are working (in accord-
ance with paragraph (d) of this sec-
tion); and 

(5) Your payment is in cash (includ-
ing checks or other forms of money). 
Payment in kind is not deductible. 

(c) What expenses may be deducted—(1) 
Payments for attendant care services. (i) 
If because of your impairment(s) you 
need assistance in traveling to and 
from work, or while at work you need 
assistance with personal functions 
(e.g., eating, toileting) or with work-re-
lated functions (e.g., reading, commu-
nicating), the payments you make for 
those services may be deducted. 
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(ii) If because of your impairment(s) 
you need assistance with personal func-
tions (e.g., dressing, administering 
medications) at home in preparation 
for going to and assistance in returning 
from work, the payments you make for 
those services may be deducted. 

(iii)(A) We will deduct payments you 
make to a family member for attend-
ant care services only if such person, in 
order to perform the services, suffers 
an economic loss by terminating his or 
her employment or by reducing the 
number of hours he or she worked. 

(B) We consider a family member to 
be anyone who is related to you by 
blood, marriage or adoption, whether 
or not that person lives with you. 

(iv) If only part of your payment to a 
person is for services that come under 
the provisions of paragraph (c)(1) of 
this section, we will only deduct that 
part of the payment which is attrib-
utable to those services. For example, 
an attendant gets you ready for work 
and helps you in returning from work, 
which takes about 2 hours a day. The 
rest of his or her 8 hour day is spent 
cleaning your house and doing your 
laundry, etc. We would only deduct 
one-fourth of the attendant’s daily 
wages as an impairment-related work 
expense. 

(2) Payments for medical devices. If 
your impairment(s) requires that you 
utilize medical devices in order to 
work, the payments you make for 
those devices may be deducted. As used 
in this subparagraph, medical devices 
include durable medical equipment 
which can withstand repeated use, is 
customarily used for medical purposes, 
and is generally not useful to a person 
in the absence of an illness or injury. 
Examples of durable medical equip-
ment are wheelchairs, hemodialysis 
equipment, canes, crutches, inhalators 
and pacemakers. 

(3) Payments for prosthetic devices. If 
your impairment(s) requires that you 
utilize a prosthetic device in order to 
work, the payments you make for that 
device may be deducted. A prosthetic 
device is that which replaces an inter-
nal body organ or external body part. 
Examples of prosthetic devices are ar-
tificial replacements of arms, legs and 
other parts of the body. 

(4) Payments for equipment. (i) Work- 
related equipment. If your impairment(s) 
requires that you utilize special equip-
ment in order to do your job, the pay-
ments you make for that equipment 
may be deducted. Examples of work-re-
lated equipment are one-hand type-
writers, vision aids, sensory aids for 
the blind, telecommunication devices 
for the deaf and tools specifically de-
signed to accommodate a person’s im-
pairment(s). 

(ii) Residential modifications. If your 
impairment(s) requires that you make 
modifications to your residence, the lo-
cation of your place of work will deter-
mine if the cost of these modifications 
will be deducted. If you are employed 
away from home, only the cost of 
changes made outside of your home to 
permit you to get to your means of 
transportation (e.g., the installation of 
an exterior ramp for a wheelchair con-
fined person or special exterior railings 
or pathways for someone who requires 
crutches) will be deducted. Costs relat-
ing to modifications of the inside of 
your home will not be deducted. If you 
work at home, the costs of modifying 
the inside of your home in order to cre-
ate a working space to accommodate 
your impairment(s) will be deducted to 
the extent that the changes pertain 
specifically to the space in which you 
work. Examples of such changes are 
the enlargement of a doorway leading 
into the workspace or modification of 
the workspace to accommodate prob-
lems in dexterity. However, if you are 
self-employed at home, any cost de-
ducted as a business expense cannot be 
deducted as an impairment-related 
work expense. 

(iii) Nonmedical appliances and equip-
ment. Expenses for appliances and 
equipment which you do not ordinarily 
use for medical purposes are generally 
not deductible. Examples of these 
items are portable room heaters, air 
conditioners, humidifiers, dehumidi-
fiers, and electric air cleaners. How-
ever, expenses for such items may be 
deductible when unusual circumstances 
clearly establish an impairment-re-
lated and medically verified need for 
such an item because it is essential for 
the control of your disabling condition, 
thus enabling you to work. To be con-
sidered essential, the item must be of 
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such a nature that if it were not avail-
able to you there would be an imme-
diate adverse impact on your ability to 
function in your work activity. In this 
situation, the expense is deductible 
whether the item is used at home or in 
the working place. An example would 
be the need for an electric air cleaner 
by an individual with severe res-
piratory disease who cannot function 
in a non-purified air environment. An 
item such as an exercycle is not de-
ductible if used for general physical fit-
ness. If it is prescribed and used as nec-
essary treatment of your impairment 
and necessary to enable you to work, 
we will deduct payments you make to-
ward its cost. 

(5) Payments for drugs and medical 
services. (i) If you must use drugs or 
medical services (including diagnostic 
procedures) to control your impair-
ment(s) the payments you make for 
them may be deducted. The drugs or 
services must be prescribed (or uti-
lized) to reduce or eliminate symptoms 
of your impairment(s) or to slow down 
its progression. The diagnostic proce-
dures must be performed to ascertain 
how the impairment(s) is progressing 
or to determine what type of treatment 
should be provided for the impair-
ment(s). 

(ii) Examples of deductible drugs and 
medical services are anticonvulsant 
drugs to control epilepsy or 
anticonvulsant blood level monitoring; 
antidepressant medication for mental 
disorders; medication used to allay the 
side effects of certain treatments; radi-
ation treatment or chemotherapy for 
cancer patients; corrective surgery for 
spinal disorders; electroencepha-
lograms and brain scans related to a 
disabling epileptic condition; tests to 
determine the efficacy of medication 
on a diabetic condition; and immuno-
suppressive medications that kidney 
transplant patients regularly take to 
protect against graft rejection. 

(iii) We will only deduct the costs of 
drugs or services that are directly re-
lated to your impairment(s). Examples 
of non-deductible items are routine an-
nual physical examinations, optician 
services (unrelated to a disabling vis-
ual impairment) and dental examina-
tions. 

(6) Payments for similar items and serv-
ices—(i) General. If you are required to 
utilize items and services not specified 
in paragraphs (c) (1) through (5) of this 
section but which are directly related 
to your impairment(s) and which you 
need to work, their costs are deduct-
ible. Examples of such items and serv-
ices are medical supplies and services 
not discussed above, the purchase and 
maintenance of a dog guide which you 
need to work, and transportation. 

(ii) Medical supplies and services not 
described above. We will deduct pay-
ments you make for expendable med-
ical supplies, such as incontinence 
pads, catheters, bandages, elastic 
stockings, face masks, irrigating kits, 
and disposable sheets and bags. We will 
also deduct payments you make for 
physical therapy which you require be-
cause of your impairment(s) and which 
you need in order to work. 

(iii) Payments for transportation costs. 
We will deduct transportation costs in 
these situations: 

(A) Your impairment(s) requires that 
in order to get to work you need a ve-
hicle that has structural or operational 
modifications. The modifications must 
be critical to your operation or use of 
the vehicle and directly related to your 
impairment(s). We will deduct the 
costs of the modifications, but not the 
cost of the vehicle. We will also deduct 
a mileage allowance for the trip to and 
from work. The allowance will be based 
on data compiled by the Federal High-
way Administration relating to vehicle 
operating costs. 

(B) Your impairment(s) requires you 
to use driver assistance, taxicabs or 
other hired vehicles in order to work. 
We will deduct amounts paid to the 
driver and, if your own vehicle is used, 
we will also deduct a mileage allow-
ance, as provided in paragraph 
(c)(6)(iii)(A) of this section, for the trip 
to and from work. 

(C) Your impairment(s) prevents your 
taking available public transportation 
to and from work and you must drive 
your (unmodified) vehicle to work. If 
we can verify through your physician 
or other sources that the need to drive 
is caused by your impairment(s) (and 
not due to the unavailability of public 
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transportation), we will deduct a mile-
age allowance, as provided in para-
graph (c)(6)(iii)(A) of this section, for 
the trip to and from work. 

(7) Payments for installing, maintain-
ing, and repairing deductible items. If the 
device, equipment, appliance, etc., that 
you utilize qualifies as a deductible 
item as described in paragraphs (c) (2), 
(3), (4) and (6) of this section, the costs 
directly related to installing, main-
taining and repairing these items are 
also deductible. (The costs which are 
associated with modifications to a ve-
hicle are deductible. Except for a mile-
age allowance, as provided for in para-
graph (c)(6)(iii) of this section, the 
costs which are associated with the ve-
hicle itself are not deductible.) 

(d) When expenses may be deducted—(1) 
Effective date. To be deductible an ex-
pense must be incurred after November 
30, 1980. An expense may be considered 
incurred after that date if it is paid 
thereafter even though pursuant to a 
contract or other arrangement entered 
into before December 1, 1980. 

(2) Payments for services. A payment 
you make for services may be deducted 
if the services are received while you 
are working and the payment is made 
in a month you are working. We con-
sider you to be working even though 
you must leave work temporarily to re-
ceive the services. 

(3) Payments for items. A payment you 
make toward the cost of a deductible 
item (regardless of when it is acquired) 
may be deducted if payment is made in 
a month you are working. See para-
graph (e)(4) of this section when pur-
chases are made in anticipation of 
work. 

(e) How expenses are allocated—(1) Re-
curring expenses. You may pay for serv-
ices on a regular periodic basis, or you 
may purchase an item on credit and 
pay for it in regular periodic install-
ments or you may rent an item. If so, 
each payment you make for the serv-
ices and each payment you make to-
ward the purchase or rental (including 
interest) is deductible in the month it 
is made. 

Example: B starts work in October 1981 at 
which time she purchases a medical device 
at a cost of $4,800 plus interest charges of 
$720. Her monthly payments begin in Octo-
ber. She earns and receives $400 a month. 

The term of the installment contract is 48 
months. No downpayment is made. The 
monthly allowable deduction for the item 
would be $115 ($5520 divided by 48) for each 
month of work during the 48 months. 

(2) Nonrecurring expenses. Part or all 
of your expenses may not be recurring. 
For example, you may make a one- 
time payment in full for an item or 
service or make a downpayment. If you 
are working when you make the pay-
ment we will either deduct the entire 
amount in the month you pay it or al-
locate the amount over a 12 consecu-
tive month period beginning with the 
month of payment, whichever you se-
lect. 

Example: A begins working in October 1981 
and earns $525 a month. In the same month 
he purchases and pays for a deductible item 
at a cost of $250. In this situation we could 
allow a $250 deduction for October 1981, re-
ducing A’s earnings below the SGA level for 
that month. 

If A’s earnings had been $15 above the SGA 
earnings amount, A probably would select 
the option of projecting the $250 payment 
over the 12-month period, October 1981–Sep-
tember 1982, giving A an allowable deduction 
of $20.83 a month for each month of work 
during that period. This deduction would re-
duce A’s earnings below the SGA level for 12 
months. 

(3) Allocating downpayments. If you 
make a downpayment we will, if you 
choose, make a separate calculation 
for the downpayment in order to pro-
vide for uniform monthly deductions. 
In these situations we will determine 
the total payment that you will make 
over a 12 consecutive month period be-
ginning with the month of the down-
payment and allocate that amount 
over the 12 months. Beginning with the 
13th month, the regular monthly pay-
ment will be deductible. This alloca-
tion process will be for a shorter period 
if your regular monthly payments will 
extend over a period of less than 12 
months. 

Example 1. C starts working in October 
1981, at which time he purchases special 
equipment at a cost of $4,800, paying $1,200 
down. The balance of $3,600, plus interest of 
$540, is to be repaid in 36 installments of $115 
a month beginning November 1981. C earns 
$500 a month. He chooses to have the down-
payment allocated. In this situation we 
would allow a deduction of $205.42 a month 
for each month of work during the period Oc-
tober 1981 through September 1982. After 
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September 1982, the deduction amount would 
be the regular monthly payment of $115 for 
each month of work during the remaining in-
stallment period. 
Explanation: 

Downpayment in 10/81 ........ $1,200 
Monthly payments 11/81 

through 09/82 ................... 1,265 

12) 2,465 =$205.42 

Example 2. D, while working, buys a de-
ductible item in July 1981, paying $1,450 
down. However, his first monthly payment of 
$125 is not due until September 1981. D choos-
es to have the downpayment allocated. In 
this situation we would allow a deduction of 
$225 a month for each month of work during 
the period July 1981 through June 1982. After 
June 1982, the deduction amount would be 
the regular monthly payment of $125 for each 
month of work. 
Explanation: 

Downpayment in 07/81 ........ $1,450 
Monthly payments 09/81 

through 06/82 ................... 1,250 

12) 2,700 =$225 

(4) Payments made in anticipation of 
work. A payment toward the cost of a 
deductible item that you made in any 
of the 11 months preceding the month 
you started working will be taken into 
account in determining your impair-
ment-related work expenses. When an 
item is paid for in full during the 11 
months preceding the month you start-
ed working the payment will be allo-
cated over the 12-consecutive month 
period beginning with the month of the 
payment. However, the only portion of 
the payment which may be deductible 
is the portion allocated to the month 
work begins and the following months. 
For example, if an item is purchased 3 
months before the month work began 
and is paid for with a one-time pay-
ment of $600, the deductible amount 
would be $450 ($600 divided by 12, multi-
plied by 9). Installment payments (in-
cluding a downpayment) that you made 
for a particular item during the 11 
months preceding the month you start-
ed working will be totaled and consid-
ered to have been made in the month of 
your first payment for that item with-
in this 11 month period. The sum of 
these payments will be allocated over 
the 12-consecutive month period begin-
ning with the month of your first pay-
ment (but never earlier than 11 months 
before the month work began). How-
ever, the only portion of the total 

which may be deductible is the portion 
allocated to the month work begins 
and the following months. For exam-
ple, if an item is purchased 3 months 
before the month work began and is 
paid for in 3 monthly installments of 
$200 each, the total payment of $600 
will be considered to have been made in 
the month of the first payment, that 
is, 3 months before the month work 
began. The deductible amount would be 
$450 ($600 divided by 12, multiplied by 
9). The amount, as determined by these 
formulas, will then be considered to 
have been paid in the first month of 
work. We will deduct either this entire 
amount in the first month of work or 
allocate it over a 12-consecutive month 
period beginning with the first month 
of work, whichever you select. In the 
above examples, the individual would 
have the choice of having the entire 
$450 deducted in the first month of 
work or of having $37.50 a month ($450 
divided by 12) deducted for each month 
that he works over a 12-consecutive 
month period, beginning with the first 
month of work. To be deductible the 
payments must be for durable items 
such as medical devices, prostheses, 
work-related equipment, residential 
modifications, nonmedical appliances 
and vehicle modifications. Payments 
for services and expendable items such 
as drugs, oxygen, diagnostic proce-
dures, medical supplies and vehicle op-
erating costs are not deductible for 
purposes of this paragraph. 

(f) Limits on deductions. (1) We will de-
duct the actual amounts you pay to-
wards your impairment-related work 
expenses unless the amounts are unrea-
sonable. With respect to durable med-
ical equipment, prosthetic devices, 
medical services, and similar medi-
cally-related items and services, we 
will apply the prevailing charges under 
Medicare (part B of title XVIII, Health 
Insurance for the Aged and Disabled) to 
the extent that this information is 
readily available. Where the Medicare 
guides are used, we will consider the 
amount that you pay to be reasonable 
if it is no more than the prevailing 
charge for the same item or service 
under the Medicare guidelines. If the 
amount you actually pay is more than 
the prevailing charge for the same 
item under the Medicare guidelines, we 
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will deduct from your earnings the 
amount you paid to the extent you es-
tablish that the amount is consistent 
with the standard or normal charge for 
the same or similar item or service in 
your community. For items and serv-
ices that are not listed in the Medicare 
guidelines, and for items and services 
that are listed in the Medicare guide-
lines but for which such guides cannot 
be used because the information is not 
readily available, we will consider the 
amount you pay to be reasonable if it 
does not exceed the standard or normal 
charge for the same or similar item(s) 
or service(s) in your community. 

(2) Impairment-related work ex-
penses are not deducted in computing 
your earnings for purposes of deter-
mining whether your work was ‘‘serv-
ices’’ as described in § 404.1592(b). 

(3) The decision as to whether you 
performed substantial gainful activity 
in a case involving impairment-related 
work expenses for items or services 
necessary for you to work generally 
will be based upon your ‘‘earnings’’ and 
not on the value of ‘‘services’’ you ren-
dered. (See §§ 404.1574(b)(6) (i) and (ii), 
and 404.1575(a)). This is not necessarily 
so, however, if you are in a position to 
control or manipulate your earnings. 

(4) The amount of the expenses to be 
deducted must be determined in a uni-
form manner in both the disability in-
surance and SSI programs. 

(5) No deduction will be allowed to 
the extent that any other source has 
paid or will pay for an item or service. 
No deduction will be allowed to the ex-
tent that you have been, could be, or 
will be, reimbursed for payments you 
made. (See paragraph (b)(3) of this sec-
tion.) 

(6) The provisions described in the 
foregoing paragraphs of this section 
are effective with respect to expenses 
incurred on and after December 1, 1980, 
although expenses incurred after No-
vember 1980 as a result of contractual 
or other arrangements entered into be-
fore December 1980, are deductible. For 
months before December 1980 we will 
deduct impairment-related work ex-
penses from your earnings only to the 
extent they exceeded the normal work- 
related expenses you would have had if 
you did not have your impairment(s). 
We will not deduct expenses, however, 

for those things which you needed even 
when you were not working. 

(g) Verification. We will verify your 
need for items or services for which de-
ductions are claimed, and the amount 
of the charges for those items or serv-
ices. You will also be asked to provide 
proof that you paid for the items or 
services. 

[48 FR 21936, May 16, 1983] 

WIDOWS, WIDOWERS, AND SURVIVING 
DIVORCED SPOUSES 

§ 404.1577 Disability defined for wid-
ows, widowers, and surviving di-
vorced spouses for monthly benefits 
payable for months prior to Janu-
ary 1991. 

For monthly benefits payable for 
months prior to January 1991, the law 
provides that to be entitled to a wid-
ow’s or widower’s benefit as a disabled 
widow, widower, or surviving divorced 
spouse, you must have a medically de-
terminable physical or mental impair-
ment which can be expected to result 
in death or has lasted or can be ex-
pected to last for a continuous period 
of not less than 12 months. The impair-
ment(s) must have been of a level of se-
verity to prevent a person from doing 
any gainful activity. To determine 
whether you were disabled, we consider 
only your physical or mental impair-
ment(s). We do not consider your age, 
education, and work experience. We 
also do not consider certain felony-re-
lated and prison-related impairments, 
as explained in § 404.1506. (For monthly 
benefits payable for months after De-
cember 1990, see § 404.1505(a).) 

[57 FR 30120, July 8, 1992] 

§ 404.1578 How we determine dis-
ability for widows, widowers, and 
surviving divorced spouses for 
monthly benefits payable for 
months prior to January 1991. 

(a) For monthly benefits payable for 
months prior to January 1991, we will 
find that you were disabled and pay 
you widow’s or widower’s benefits as a 
widow, widower, or surviving divorced 
spouse if— 

(1) Your impairment(s) had specific 
clinical findings that were the same as 
those for any impairment in the List-
ing of Impairments in appendix 1 of 
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