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(b) We will suspend your benefits if you 
fail to comply with our request for nec-
essary information. We will suspend 
your benefits effective with the month 
in which it is determined in accordance 
with § 404.1596(b)(2)(i) that your dis-
ability benefits should stop due to your 
failure, without good cause (see 
§ 404.911), to comply with our request 
for necessary information. When we 
have received the information, we will 
reinstate your benefits for any pre-
vious month for which they are other-
wise payable, and continue with the 
CDR process. 

(c) We will terminate your benefits. We 
will terminate your benefits following 
12 consecutive months of benefit sus-
pension because you did not comply 
with our request for information in ac-
cordance with § 404.1596(b)(2)(i). We will 
count the 12-month suspension period 
from the start of the first month that 
you stopped receiving benefits (see 
paragraph (b) of this section). This ter-
mination is effective with the start of 
the 13th month after the suspension 
began because you failed to cooperate. 

[71 FR 60822, Oct. 17, 2006] 

CONTINUING OR STOPPING DISABILITY 

§ 404.1588 Your responsibility to tell us 
of events that may change your dis-
ability status. 

(a) Your responsibility to report changes 
to us. If you are entitled to cash bene-
fits or to a period of disability because 
you are disabled, you should promptly 
tell us if— 

(1) Your condition improves; 
(2) You return to work; 
(3) You increase the amount of your 

work; or 
(4) Your earnings increase. 
(b) Our responsibility when you report 

your work to us. When you or your rep-
resentative report changes in your 
work activity to us under paragraphs 
(a)(2), (a)(3), and (a)(4) of this section, 
we will issue a receipt to you or your 
representative at least until a central-
ized computer file that records the in-
formation that you give us and the 
date that you make your report is in 
place. Once the centralized computer 
file is in place, we will continue to 

issue receipts to you or your represent-
ative if you request us to do so. 

[71 FR 66866, Nov. 17, 2006] 

§ 404.1589 We may conduct a review to 
find out whether you continue to be 
disabled. 

After we find that you are disabled, 
we must evaluate your impairment(s) 
from time to time to determine if you 
are still eligible for disability cash ben-
efits. We call this evaluation a con-
tinuing disability review. We may 
begin a continuing disability review for 
any number of reasons including your 
failure to follow the provisions of the 
Social Security Act or these regula-
tions. When we begin such a review, we 
will notify you that we are reviewing 
your eligibility for disability benefits, 
why we are reviewing your eligibility, 
that in medical reviews the medical 
improvement review standard will 
apply, that our review could result in 
the termination of your benefits, and 
that you have the right to submit med-
ical and other evidence for our consid-
eration during the continuing dis-
ability review. In doing a medical re-
view, we will develop a complete med-
ical history of at least the preceding 12 
months in any case in which a deter-
mination is made that you are no 
longer under a disability. If this review 
shows that we should stop payment of 
your benefits, we will notify you in 
writing and give you an opportunity to 
appeal. In § 404.1590 we describe those 
events that may prompt us to review 
whether you continue to be disabled. 

[51 FR 16825, May 7, 1986] 

§ 404.1590 When and how often we will 
conduct a continuing disability re-
view. 

(a) General. We conduct continuing 
disability reviews to determine wheth-
er or not you continue to meet the dis-
ability requirements of the law. Pay-
ment of cash benefits or a period of dis-
ability ends if the medical or other evi-
dence shows that you are not disabled 
as determined under the standards set 
out in section 223(f) of the Social Secu-
rity Act. In paragraphs (b) through (g) 
of this section, we explain when and 
how often we conduct continuing dis-
ability reviews for most individuals. In 
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paragraph (h) of this section, we ex-
plain special rules for some individuals 
who are participating in the Ticket to 
Work program. In paragraph (i) of this 
section, we explain special rules for 
some individuals who work. 

(b) When we will conduct a continuing 
disability review. Except as provided in 
paragraphs (h) and (i) of this section, 
we will start a continuing disability re-
view if— 

(1) You have been scheduled for a 
medical improvement expected diary 
review; 

(2) You have been scheduled for a 
periodic review (medical improvement 
possible or medical improvement not 
expected) in accordance with the provi-
sions of paragraph (d) of this section; 

(3) We need a current medical or 
other report to see if your disability 
continues. (This could happen when, 
for example, an advance in medical 
technology, such as improved treat-
ment for Alzheimer’s disease or a 
change in vocational therapy or tech-
nology raises a disability issue.); 

(4) You return to work and success-
fully complete a period of trial work; 

(5) Substantial earnings are reported 
to your wage record; 

(6) You tell us that— 
(i) You have recovered from your dis-

ability; or 
(ii) You have returned to work; 
(7) Your State Vocational Rehabilita-

tion Agency tells us that— 
(i) The services have been completed; 

or 
(ii) You are now working; or 
(iii) You are able to work; 
(8) Someone in a position to know of 

your physical or mental condition tells 
us any of the following, and it appears 
that the report could be substantially 
correct: 

(i) You are not disabled; or 
(ii) You are not following prescribed 

treatment; or 
(iii) You have returned to work; or 
(iv) You are failing to follow the pro-

visions of the Social Security Act or 
these regulations; 

(9) Evidence we receive raises a ques-
tion as to whether your disability con-
tinues; or 

(10) You have been scheduled for a vo-
cational reexamination diary review. 

(c) Definitions. As used in this sec-
tion— 

Medical improvement expected diary— 
refers to a case which is scheduled for 
review at a later date because the indi-
vidual’s impairment(s) is expected to 
improve. Generally, the diary period is 
set for not less than 6 months or for 
not more than 18 months. Examples of 
cases likely to be scheduled for medical 
improvement expected diary are frac-
tures and cases in which corrective sur-
gery is planned and recovery can be an-
ticipated. 

Permanent impairment—medical im-
provement not expected—refers to a 
case in which any medical improve-
ment in the person’s impairment(s) is 
not expected. This means an extremely 
severe condition determined on the 
basis of our experience in admin-
istering the disability programs to be 
at least static, but more likely to be 
progressively disabling either by itself 
or by reason of impairment complica-
tions, and unlikely to improve so as to 
permit the individual to engage in sub-
stantial gainful activity. The inter-
action of the individual’s age, impair-
ment consequences and lack of recent 
attachment to the labor market may 
also be considered in determining 
whether an impairment is permanent. 
Improvement which is considered tem-
porary under § 404.1579(c)(4) or 
§ 404.1594(c)(3)(iv), as appropriate, will 
not be considered in deciding if an im-
pairment is permanent. Examples of 
permanent impairments taken from 
the list contained in our other written 
guidelines which are available for pub-
lic review are as follows and are not in-
tended to be all inclusive: 

(1) Parkinsonian Syndrome which 
has reached the level of severity nec-
essary to meet the Listing in appendix 
1. 

(2) Amyotrophic Lateral Sclerosis 
which has reached the level of severity 
necessary to meet the Listing in appen-
dix 1. 

(3) Diffuse pulmonary fibrosis in an 
individual age 55 or over which has 
reached the level of severity necessary 
to meet the Listing in appendix 1. 

(4) Amputation of leg at hip. 
Nonpermanent impairment—refers to a 

case in which any medical improve-
ment in the person’s impairment(s) is 
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possible. This means an impairment for 
which improvement cannot be pre-
dicted based on current experience and 
the facts of the particular case but 
which is not at the level of severity of 
an impairment that is considered per-
manent. Examples of nonpermanent 
impairments are: regional enteritis, 
hyperthyroidism, and chronic ulcera-
tive colitis. 

Vocational reexamination diary—refers 
to a case which is scheduled for review 
at a later date because the individual is 
undergoing vocational therapy, train-
ing or an educational program which 
may improve his or her ability to work 
so that the disability requirement of 
the law is no longer met. Generally, 
the diary period will be set for the 
length of the training, therapy, or pro-
gram of education. 

(d) Frequency of review. If your im-
pairment is expected to improve, gen-
erally we will review your continuing 
eligibility for disability benefits at in-
tervals from 6 months to 18 months fol-
lowing our most recent decision. Our 
notice to you about the review of your 
case will tell you more precisely when 
the review will be conducted. If your 
disability is not considered permanent 
but is such that any medical improve-
ment in your impairment(s) cannot be 
accurately predicted, we will review 
your continuing eligibility for dis-
ability benefits at least once every 3 
years. If your disability is considered 
permanent, we will review your con-
tinuing eligibility for benefits no less 
frequently than once every 7 years but 
no more frequently than once every 5 
years. Regardless of your classifica-
tion, we will conduct an immediate 
continuing disability review if a ques-
tion of continuing disability is raised 
pursuant to paragraph (b) of this sec-
tion. 

(e) Change in classification of impair-
ment. If the evidence developed during 
a continuing disability review dem-
onstrates that your impairment has 
improved, is expected to improve, or 
has worsened since the last review, we 
may reclassify your impairment to re-
flect this change in severity. A change 
in the classification of your impair-
ment will change the frequency with 
which we will review your case. We 
may also reclassify certain impair-

ments because of improved tests, treat-
ment, and other technical advances 
concerning those impairments. 

(f) Review after administrative appeal. 
If you were found eligible to receive or 
to continue to receive disability bene-
fits on the basis of a decision by an ad-
ministrative law judge, the Appeals 
Council or a Federal court, we will not 
conduct a continuing disability review 
earlier than 3 years after that decision 
unless your case should be scheduled 
for a medical improvement expected or 
vocational reexamination diary review 
or a question of continuing disability is 
raised pursuant to paragraph (b) of this 
section. 

(g) Waiver of timeframes. All cases in-
volving a nonpermanent impairment 
will be reviewed by us at least once 
every 3 years unless we, after consulta-
tion with the State agency, determine 
that the requirement should be waived 
to ensure that only the appropriate 
number of cases are reviewed. The ap-
propriate number of cases to be re-
viewed is to be based on such consider-
ations as the backlog of pending re-
views, the projected number of new ap-
plications, and projected staffing lev-
els. Such waiver shall be given only 
after good faith effort on the part of 
the State to meet staffing require-
ments and to process the reviews on a 
timely basis. Availability of inde-
pendent medical resources may also be 
a factor. A waiver in this context refers 
to our administrative discretion to de-
termine the appropriate number of 
cases to be reviewed on a State by 
State basis. Therefore, your continuing 
disability review may be delayed 
longer than 3 years following our origi-
nal decision or other review under cer-
tain circumstances. Such a delay would 
be based on our need to ensure that 
backlogs, reviews required to be per-
formed by the Social Security Dis-
ability Benefits Reform Act of 1984 
(Pub. L. 98–460), and new disability 
claims workloads are accomplished 
within available medical and other re-
sources in the State agency and that 
such reviews are done carefully and ac-
curately. 

(h) If you are participating in the Tick-
et to Work program. If you are partici-
pating in the Ticket to Work program, 
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we will not start a continuing dis-
ability review during the period in 
which you are using a ticket. However, 
this provision does not apply to re-
views we conduct using the rules in 
§§ 404.1571–404.1576 to determine whether 
the work you have done shows that you 
are able to do substantial gainful activ-
ity and are, therefore, no longer dis-
abled. See subpart C of part 411 of this 
chapter. 

(i) If you are working and have received 
social security disability benefits for at 
least 24 months—(1) General. Notwith-
standing the provisions in paragraphs 
(b)(4), (b)(5), (b)(6)(ii), (b)(7)(ii), and 
(b)(8)(iii) of this section, we will not 
start a continuing disability review 
based solely on your work activity if— 

(i) You are currently entitled to dis-
ability insurance benefits as a disabled 
worker, child’s insurance benefits 
based on disability, or widow’s or wid-
ower’s insurance benefits based on dis-
ability; and 

(ii) You have received such benefits 
for at least 24 months (see paragraph 
(i)(2) of this section). 

(2) The 24-month requirement. (i) The 
months for which you have actually re-
ceived disability insurance benefits as 
a disabled worker, child’s insurance 
benefits based on disability, or widow’s 
or widower’s insurance benefits based 
on disability that you were due, or for 
which you have constructively received 
such benefits, will count for the 24- 
month requirement under paragraph 
(i)(1)(ii) of this section, regardless of 
whether the months were consecutive. 
We will consider you to have construc-
tively received a benefit for a month 
for purposes of the 24-month require-
ment if you were otherwise due a social 
security disability benefit for that 
month and your monthly benefit was 
withheld to recover an overpayment. 
Any month for which you were entitled 
to benefits but for which you did not 
actually or constructively receive a 
benefit payment will not be counted for 
the 24-month requirement. Months for 
which your social security disability 
benefits are continued under § 404.1597a 
pending reconsideration and/or a hear-
ing before an administrative law judge 
on a medical cessation determination 
will not be counted for the 24-month 
requirement. If you also receive supple-

mental security income payments 
based on disability or blindness under 
title XVI of the Social Security Act, 
months for which you received only 
supplemental security income pay-
ments will not be counted for the 24- 
month requirement. 

(ii) In determining whether para-
graph (i)(1) of this section applies, we 
consider whether you have received 
disability insurance benefits as a dis-
abled worker, child’s insurance bene-
fits based on disability, or widow’s or 
widower’s insurance benefits based on 
disability for at least 24 months as of 
the date on which we start a con-
tinuing disability review. For purposes 
of this provision, the date on which we 
start a continuing disability review is 
the date on the notice we send you that 
tells you that we are beginning to re-
view your disability case. 

(3) When we may start a continuing dis-
ability review even if you have received 
social security disability benefits for at 
least 24 months. Even if you meet the 
requirements of paragraph (i)(1) of this 
section, we may still start a continuing 
disability review for a reason(s) other 
than your work activity. We may start 
a continuing disability review if we 
have scheduled you for a periodic re-
view of your continuing disability, we 
need a current medical or other report 
to see if your disability continues, we 
receive evidence which raises a ques-
tion as to whether your disability con-
tinues, or you fail to follow the provi-
sions of the Social Security Act or 
these regulations. For example, we will 
start a continuing disability review 
when you have been scheduled for a 
medical improvement expected diary 
review, and we may start a continuing 
disability review if you failed to report 
your work to us. 

(4) Reviews to determine whether the 
work you have done shows that you are 
able to do substantial gainful activity. 
Paragraph (i)(1) of this section does not 
apply to reviews we conduct using the 
rules in §§ 404.1571–404.1576 to determine 
whether the work you have done shows 
that you are able to do substantial 
gainful activity and are, therefore, no 
longer disabled. 

(5) Erroneous start of the continuing 
disability review. If we start a con-
tinuing disability review based solely 
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on your work activity that results in a 
medical cessation determination, we 
will vacate the medical cessation de-
termination if— 

(i) You provide us evidence that es-
tablishes that you met the require-
ments of paragraph (i)(1) of this section 
as of the date of the start of your con-
tinuing disability review and that the 
start of the review was erroneous; and 

(ii) We receive the evidence within 12 
months of the date of the notice of the 
initial determination of medical ces-
sation. 

[51 FR 16825, May 7, 1986, as amended at 71 
FR 66856, Nov. 17, 2006] 

§ 404.1591 If your medical recovery 
was expected and you returned to 
work. 

If your impairment was expected to 
improve and you returned to full-time 
work with no significant medical limi-
tations and acknowledge that medical 
improvement has occurred, we may 
find that your disability ended in the 
month you returned to work. Unless 
there is evidence showing that your 
disability has not ended, we will use 
the medical and other evidence already 
in your file and the fact that you re-
turned to full-time work without sig-
nificant limitations to determine that 
you are no longer disabled. (If your im-
pairment is not expected to improve, 
we will not ordinarily review your 
claim until the end of the trial work 
period, as described in § 404.1592.) 

Example: Evidence obtained during the 
processing of your claim showed that you 
had an impairment that was expected to im-
prove about 18 months after your disability 
began. We, therefore, told you that your 
claim would be reviewed again at that time. 
However, before the time arrived for your 
scheduled medical re-examination, you told 
us that you had returned to work and your 
impairment had improved. We investigated 
immediately and found that, in the 16th 
month after your disability began, you re-
turned to full-time work without any signifi-
cant medical restrictions. Therefore, we 
would find that your disability ended in the 
first month you returned to full-time work. 

[50 FR 50130, Dec. 6, 1985] 

§ 404.1592 The trial work period. 
(a) Definition of the trial work period. 

The trial work period is a period during 
which you may test your ability to 

work and still be considered disabled. 
It begins and ends as described in para-
graph (e) of this section. During this 
period, you may perform services (see 
paragraph (b) of this section) in as 
many as 9 months, but these months do 
not have to be consecutive. We will not 
consider those services as showing that 
your disability has ended until you 
have performed services in at least 9 
months. However, after the trial work 
period has ended we will consider the 
work you did during the trial work pe-
riod in determining whether your dis-
ability ended at any time after the 
trial work period. 

(b) What we mean by services. When 
used in this section, services means any 
activity (whether legal or illegal), even 
though it is not substantial gainful ac-
tivity, which is done in employment or 
self-employment for pay or profit, or is 
the kind normally done for pay or prof-
it. We generally do not consider work 
done without remuneration to be serv-
ices if it is done merely as therapy or 
training or if it is work usually done in 
a daily routine around the house or in 
self-care. We will not consider work 
you have done as a volunteer in the 
federal programs described in section 
404.1574(d) in determining whether you 
have performed services in the trial 
work period. 

(1) If you are an employee. We will 
consider your work as an employee to 
be services if: 

(i) Before January 1, 2002, your earn-
ings in a month were more than the 
amount(s) indicated in Table 1 for the 
year(s) in which you worked. 

(ii) Beginning January 1, 2002, your 
earnings in a month are more than an 
amount determined for each calendar 
year to be the larger of: 

(A) Such amount for the previous 
year, or 

(B) An amount adjusted for national 
wage growth, calculated by multi-
plying $530 by the ratio of the national 
average wage index for the year 2 cal-
endar years before the year for which 
the amount is being calculated to the 
national average wage index for 1999. 
We will then round the resulting 
amount to the next higher multiple of 
$10 where such amount is a multiple of 
$5 but not of $10 and to the nearest 
multiple of $10 in any other case. 
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(2) If you are self-employed. We will 
consider your activities as a self-em-
ployed person to be services if: 

(i) Before January 1, 2002, your net 
earnings in a month were more than 
the amount(s) indicated in Table 2 of 
this section for the year(s) in which 
you worked, or the hours you worked 
in the business in a month are more 
than the number of hours per month 
indicated in Table 2 for the years in 
which you worked. 

(ii) Beginning January 1, 2002, you 
work more than 80 hours a month in 
the business, or your net earnings in a 
month are more than an amount deter-
mined for each calendar year to be the 
larger of: 

(A) Such amount for the previous 
year, or 

(B) An amount adjusted for national 
wage growth, calculated by multi-
plying $530 by the ratio of the national 
average wage index for the year 2 cal-
endar years before the year for which 
the amount is being calculated to the 
national average wage index for 1999. 
We will then round the resulting 
amount to the next higher multiple of 
$10 where such amount is a multiple of 
$5 but not of $10 and to the nearest 
multiple of $10 in any other case. 

TABLE 1—FOR EMPLOYEES 

For months You earn 
more than 

In calendar years before 1979 .......................... $50 
In calendar years 1979–1989 ............................ 75 
In calendar years 1990–2000 ............................ 200 
In calendar year 2001 ....................................... 530 

TABLE 2—FOR THE SELF-EMPLOYED 

For months 
Your net 

earnings are 
more than 

Or you work in the 
business more than 

In calendar years before 1979 .............................................................................................. $50 15 hours. 
In calendar years 1979–1989 ............................................................................................... 75 15 hours. 
In calendar years 1990–2000 ............................................................................................... 200 40 hours. 
In calendar year 2001 ........................................................................................................... 530 80 hours. 

(c) Limitations on the number of trial 
work periods. You may have only one 
trial work period during a period of en-
titlement to cash benefits. 

(d) Who is and is not entitled to a trial 
work period. (1) You are generally enti-
tled to a trial work period if you are 
entitled to disability insurance bene-
fits, child’s benefits based on dis-
ability, or widow’s or widower’s or sur-
viving divorced spouse’s benefits based 
on disability. 

(2) You are not entitled to a trial 
work period— 

(i) If you are entitled to a period of 
disability but not to disability insur-
ance benefits, and you are not entitled 
to any other type of disability benefit 
under title II of the Social Security 
Act (i.e., child’s benefits based on dis-
ability, or widow’s or widower’s bene-
fits or surviving divorced spouse’s ben-
efits based on disability); 

(ii) If you perform work dem-
onstrating the ability to engage in sub-
stantial gainful activity during any re-
quired waiting period for benefits; 

(iii) If you perform work dem-
onstrating the ability to engage in sub-
stantial gainful activity within 12 
months of the onset of the impair-
ment(s) that prevented you from per-
forming substantial gainful activity 
and before the date of any notice of de-
termination or decision finding that 
you are disabled; or 

(iv) For any month prior to the 
month of your application for dis-
ability benefits (see paragraph (e) of 
this section). 

(e) When the trial work period begins 
and ends. The trial work period begins 
with the month in which you become 
entitled to disability insurance bene-
fits, to child’s benefits based on dis-
ability or to widow’s, widower’s, or sur-
viving divorced spouse’s benefits based 
on disability. It cannot begin before 
the month in which you file your appli-
cation for benefits, and for widows, 
widowers, and surviving divorced 
spouses, it cannot begin before Decem-
ber 1, 1980. It ends with the close of 
whichever of the following calendar 
months is the earliest: 
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(1) The 9th month (whether or not 
the months have been consecutive) in 
which you have performed services if 
that 9th month is prior to January 
1992; 

(2) The 9th month (whether or not 
the months have been consecutive and 
whether or not the previous 8 months 
of services were prior to January 1992) 
in which you have performed services 
within a period of 60 consecutive 
months if that 9th month is after De-
cember 1991; or 

(3) The month in which new evidence, 
other than evidence relating to any 
work you did during the trial work pe-
riod, shows that you are not disabled, 
even though you have not worked a full 
9 months. We may find that your dis-
ability has ended at any time during 
the trial work period if the medical or 
other evidence shows that you are no 
longer disabled. See § 404.1594 for infor-
mation on how we decide whether your 
disability continues or ends. 

(f) Nonpayment of benefits for trial 
work period service months. See § 404.471 
for an explanation of when benefits for 
trial work period service months are 
not payable if you are convicted by a 
Federal court of fraudulently con-
cealing your work activity. 

[45 FR 55584, Aug. 20, 1980, as amended at 49 
FR 22273, May 29, 1984; 50 FR 50130, Dec. 6, 
1985; 54 FR 53605, Dec. 29, 1989; 65 FR 42787, 
July 11, 2000; 65 FR 82910, Dec. 29, 2000; 71 FR 
66866, Nov. 17, 2006] 

§ 404.1592a The reentitlement period. 
(a) General. The reentitlement period 

is an additional period after 9 months 
of trial work during which you may 
continue to test your ability to work if 
you have a disabling impairment, as de-
fined in § 404.1511. If you work during 
the reentitlement period, we may de-
cide that your disability has ceased be-
cause your work is substantial gainful 
activity and stop your benefits. How-
ever, if, after the month for which we 
found that your disability ceased be-
cause you performed substantial gain-
ful activity, you stop engaging in sub-
stantial gainful activity, we will start 
paying you benefits again; you will not 
have to file a new application. The fol-
lowing rules apply if you complete a 
trial work period and continue to have 
a disabling impairment: 

(1) The first time you work after the 
end of your trial work period and en-
gage in substantial gainful activity, we 
will find that your disability ceased. 
When we decide whether this work is 
substantial gainful activity, we will 
apply all of the relevant provisions of 
§§ 404.1571–404.1576 including, but not 
limited to, the provisions for averaging 
earnings, unsuccessful work attempts, 
and deducting impairment-related 
work expenses, as well as the special 
rules for evaluating the work you do 
after you have received disability bene-
fits for at least 24 months. We will find 
that your disability ceased in the first 
month after the end of your trial work 
period in which you do substantial 
gainful activity, applying all the rel-
evant provisions in §§ 404.1571–404.1576. 

(2)(i) If we determine under para-
graph (a)(1) of this section that your 
disability ceased during the reentitle-
ment period because you perform sub-
stantial gainful activity, you will be 
paid benefits for the first month after 
the trial work period in which you do 
substantial gainful activity (i.e., the 
month your disability ceased) and the 
two succeeding months, whether or not 
you do substantial gainful activity in 
those succeeding months. After those 
three months, we will stop your bene-
fits for any month in which you do sub-
stantial gainful activity. (See §§ 404.316, 
404.337, 404.352 and 404.401a.) If your 
benefits are stopped because you do 
substantial gainful activity, they may 
be started again without a new applica-
tion and a new determination of dis-
ability if you stop doing substantial 
gainful activity in a month during the 
reentitlement period. In determining 
whether you do substantial gainful ac-
tivity in a month for purposes of stop-
ping or starting benefits during the re-
entitlement period, we will consider 
only your work in, or earnings for, that 
month. Once we have determined that 
your disability has ceased during the 
reentitlement period because of the 
performance of substantial gainful ac-
tivity as explained in paragraph (a)(1) 
of this section, we will not apply the 
provisions of §§ 404.1574(c) and 
404.1575(d) regarding unsuccessful work 
attempts, the provisions of § 404.1574a 
regarding averaging of earnings, or the 
special rules in §§ 404.1574(b)(3)(iii) and 
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404.1575(e) for evaluating the work you 
do after you have received disability 
benefits for at least 24 months, to de-
termine whether benefits should be 
paid for any particular month in the 
reentitlement period that occurs after 
the month your disability ceased. 

(ii) If anyone else is receiving month-
ly benefits based on your earnings 
record, that individual will not be paid 
benefits for any month for which you 
cannot be paid benefits during the re-
entitlement period. 

(3) The way we will consider your 
work activity after your reentitlement 
period ends (see paragraph (b)(2) of this 
section) will depend on whether you 
worked during the reentitlement pe-
riod and if you did substantial gainful 
activity. 

(i) If you worked during the reenti-
tlement period and we decided that 
your disability ceased during the re-
entitlement period because of your 
work under paragraph (a)(1) of this sec-
tion, we will find that your entitle-
ment to disability benefits terminates 
in the first month in which you en-
gaged in substantial gainful activity 
after the end of the reentitlement pe-
riod (see § 404.325). (See § 404.321 for 
when entitlement to a period of dis-
ability ends.) When we make this de-
termination, we will consider only 
your work in, or earnings for, that 
month; we will not apply the provi-
sions of §§ 404.1574(c) and 404.1575(d) re-
garding unsuccessful work attempts, 
the provisions of § 404.1574a regarding 
averaging of earnings, or the special 
rules in §§ 404.1574(b)(3)(iii) and 
404.1575(e) for evaluating the work you 
do after you have received disability 
benefits for at least 24 months. 

(ii) If we did not find that your dis-
ability ceased because of work activity 
during the reentitlement period, we 
will apply all of the relevant provisions 
of §§ 404.1571–404.1576 including, but not 
limited to, the provisions for averaging 
earnings, unsuccessful work attempts, 
and deducting impairment-related 
work expenses, as well as the special 
rules for evaluating the work you do 
after you have received disability bene-
fits for at least 24 months, to deter-
mine whether your disability ceased 
because you performed substantial 
gainful activity after the reentitle-

ment period. If we find that your dis-
ability ceased because you performed 
substantial gainful activity in a month 
after your reentitlement period ended, 
you will be paid benefits for the month 
in which your disability ceased and the 
two succeeding months. After those 
three months, your entitlement to a 
period of disability or to disability ben-
efits terminates (see §§ 404.321 and 
404.325). 

(b) When the reentitlement period be-
gins and ends. The reentitlement period 
begins with the first month following 
completion of 9 months of trial work 
but cannot begin earlier than Decem-
ber 1, 1980. It ends with whichever is 
earlier— 

(1) The month before the first month 
in which your impairment no longer 
exists or is not medically disabling; or 

(2)(i) The last day of the 15th month 
following the end of your trial work pe-
riod if you were not entitled to benefits 
after December 1987; or 

(ii) The last day of the 36th month 
following the end of your trial work pe-
riod if you were entitled to benefits 
after December 1987 or if the 15-month 
period described in paragraph (b)(2)(i) 
of this section had not ended as of Jan-
uary 1988. (See §§ 404.316, 404.337, and 
404.352 for when your benefits end.) 

(c) When you are not entitled to a re-
entitlement period. You are not entitled 
to a reentitlement period if: 

(1) You are entitled to a period of dis-
ability, but not to disability insurance 
cash benefits; 

(2) You are not entitled to a trial 
work period; 

(3) Your entitlement to disability in-
surance benefits ended before you com-
pleted 9 months of trial work in that 
period of disability. 

[49 FR 22273, May 29, 1984, as amended at 58 
FR 64883, Dec. 10, 1993; 65 FR 42787, July 11, 
2000; 71 FR 66856, Nov. 17, 2006] 

§ 404.1592b What is expedited rein-
statement? 

The expedited reinstatement provi-
sion provides you another option for 
regaining entitlement to benefits when 
we previously terminated your entitle-
ment to disability benefits due to your 
work activity. The expedited reinstate-
ment provision provides you the option 
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of requesting that your prior entitle-
ment to disability benefits be rein-
stated, rather than filing a new appli-
cation for a new period of entitlement. 
Since January 1, 2001, you can request 
to be reinstated to benefits if you stop 
doing substantial gainful activity with-
in 60 months of your prior termination. 
You must not be able to do substantial 
gainful activity because of your med-
ical condition. Your current impair-
ment must be the same as or related to 
your prior impairment and you must 
be disabled. To determine if you are 
disabled, we will use our medical im-
provement review standard that we use 
in our continuing disability review 
process. The advantage of using the 
medical improvement review standard 
is that we will generally find that you 
are disabled unless your impairment 
has improved so that you are able to 
work or unless an exception under the 
medical improvement review standard 
process applies. We explain the rules 
for expedited reinstatement in 
§§ 404.1592c through 404.1592f. 

[70 FR 57142, Sept. 30, 2005] 

§ 404.1592c Who is entitled to expe-
dited reinstatement? 

(a) You can have your entitlement to 
benefits reinstated under expedited re-
instatement if— 

(1) You were previously entitled to a 
disability benefit on your own record of 
earnings as indicated in § 404.315, or as 
a disabled widow or widower as indi-
cated in § 404.335, or as a disabled child 
as indicated in § 404.350, or to Medicare 
entitlement based on disability and 
Medicare qualified government em-
ployment as indicated in 42 CFR 406.15; 

(2) Your disability entitlement re-
ferred to in paragraph (a)(1) of this sec-
tion was terminated because you did 
substantial gainful activity; 

(3) You file your request for rein-
statement timely under § 404.1592d; and 

(4) In the month you file your request 
for reinstatement— 

(i) You are not able to do substantial 
gainful activity because of your med-
ical condition as determined under 
paragraph (c) of this section; 

(ii) Your current impairment is the 
same as or related to the impairment 
that we used as the basis for your pre-

vious entitlement referred to in para-
graph (a)(2) of this section; and 

(iii) You are disabled, as determined 
under the medical improvement review 
standard in §§ 404.1594(a) through (e). 

(b) You are entitled to reinstatement 
on the record of an insured person who 
is or has been reinstated if— 

(1) You were previously entitled to 
one of the following benefits on the 
record of the insured person— 

(i) A spouse or divorced spouse ben-
efit under §§ 404.330 and 404.331; 

(ii) A child’s benefit under § 404.350; or 
(iii) A parent’s benefit under § 404.370; 
(2) You were entitled to benefits on 

the record when we terminated the in-
sured person’s entitlement; 

(3) You meet the requirements for en-
titlement to the benefit described in 
the applicable paragraph (b)(1)(i) 
through (b)(1)(iii) of this section; and 

(4) You request to be reinstated. 
(c) We will determine that you are 

not able to do substantial gainful ac-
tivity because of your medical condi-
tion, under paragraph (a)(4)(i) of this 
section, when: 

(1) You certify under § 404.1592d(d)(2) 
that you are unable to do substantial 
gainful activity because of your med-
ical condition; 

(2) You do not do substantial gainful 
activity in the month you file your re-
quest for reinstatement; and 

(3) We determine that you are dis-
abled under paragraph (a)(4)(iii) of this 
section. 

[70 FR 57142, Sept. 30, 2005] 

§ 404.1592d How do I request reinstate-
ment? 

(a) You must make your request for 
reinstatement in writing. 

(b) You must have filed your request 
on or after January 1, 2001. 

(c) You must provide the information 
we request so that we can determine 
whether you meet the requirements for 
reinstatement as indicated in 
§ 404.1592c. 

(d) If you request reinstatement 
under § 404.1592c(a)— 

(1) We must receive your request 
within the consecutive 60-month period 
that begins with the month in which 
your entitlement terminated due to 
doing substantial gainful activity. If 
we receive your request after the 60- 
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month period we can grant you an ex-
tension if we determine you had good 
cause under the standards explained in 
§ 404.911 for not filing the request time-
ly; and 

(2) You must certify that you are dis-
abled, that your current impairment(s) 
is the same as or related to the impair-
ment(s) that we used as the basis for 
the benefit you are requesting to be re-
instated, and that you are unable to do 
substantial gainful activity because of 
your medical condition. 

[70 FR 57142, Sept. 30, 2005] 

§ 404.1592e How do we determine pro-
visional benefits? 

(a) You may receive up to 6 consecu-
tive months of provisional cash bene-
fits and Medicare during the provi-
sional benefit period, while we deter-
mine whether we can reinstate your 
disability benefit entitlement under 
§ 404.1592c— 

(1) We will pay you provisional bene-
fits, and reinstate your Medicare if you 
are not already entitled to Medicare, 
beginning with the month you file your 
request for reinstatement under 
§ 404.1592c(a). 

(2) We will pay you a monthly provi-
sional benefit amount equal to the last 
monthly benefit payable to you during 
your prior entitlement, increased by 
any cost of living increases that would 
have been applicable to the prior ben-
efit amount under § 404.270. The last 
monthly benefit payable is the amount 
of the monthly insurance benefit we 
determined that was actually paid to 
you for the month before the month in 
which your entitlement was termi-
nated, after we applied the reduction, 
deduction and nonpayment provisions 
in § 404.401 through § 404.480. 

(3) If you are entitled to another 
monthly benefit payable under the pro-
visions of title II of the Act for the 
same month you can be paid a provi-
sional benefit, we will pay you an 
amount equal to the higher of the ben-
efits payable. 

(4) If you request reinstatement for 
more than one benefit entitlement, we 
will pay you an amount equal to the 
higher of the provisional benefits pay-
able. 

(5) If you are eligible for Supple-
mental Security Income payments, in-

cluding provisional payments, we will 
reduce your provisional benefits under 
§ 404.408b if applicable. 

(6) We will not reduce your provi-
sional benefit, or the payable benefit to 
other individuals entitled on an earn-
ings record, under § 404.403, when your 
provisional benefit causes the total 
benefits payable on the earnings record 
to exceed the family maximum. 

(b) You cannot receive provisional 
cash benefits or Medicare a second 
time under this section when— 

(1) You request reinstatement under 
§ 404.1592c(a); 

(2) You previously received provi-
sional cash benefits or Medicare under 
this section based upon a prior request 
for reinstatement filed under 
§ 404.1592c(a); and 

(3) Your requests under paragraphs 
(b)(1) and (b)(2) are for the same pre-
vious disability entitlement referred to 
in § 404.1592c(a)(2). 

(4) Examples: 

Example 1: Mr. K files a request for rein-
statement in April 2004. His disability ben-
efit had previously terminated in January 
2003. Since Mr. K meets other factors for pos-
sible reinstatement (i.e., his prior entitle-
ment was terminated within the last 60 
months because he was engaging in substan-
tial gainful activity), we start paying him 
provisional benefits beginning April 2004 
while we determine whether he is disabled 
and whether his current impairment(s) is the 
same as or related to the impairment(s) that 
we used as the basis for the benefit that was 
terminated in January 2003. In July 2004 we 
determine that Mr. K cannot be reinstated 
because he is not disabled under the medical 
improvement review standard; therefore we 
stop his provisional benefits. Mr. K does not 
request review of that determination. In 
January 2005 Mr. K again requests reinstate-
ment on the entitlement that terminated in 
January 2003. Since this request meets all 
the factors for possible reinstatement, and 
his request is still within 60 months from 
January 2003, we will make a new determina-
tion on whether he is disabled and whether 
his current impairment(s) is the same as or 
related to the impairment(s) that we used as 
the basis for the benefit that was terminated 
in January 2003. Since the January 2005 re-
quest and the April 2004 request both request 
reinstatement on the same entitlement that 
terminated in January 2003, and since we al-
ready paid Mr. K provisional benefits based 
upon the April 2004 request, we will not pay 
additional provisional benefits on the Janu-
ary 2005 request for reinstatement. 
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Example 2: Assume the same facts as shown 
in Example 1 of this section, with the addi-
tion of these facts. We approve Mr. K’s Janu-
ary 2005 request for reinstatement and start 
his reinstated benefits beginning January 
2005. Mr. K subsequently returns to work and 
his benefits are again terminated due to en-
gaging in substantial gainful activity in Jan-
uary 2012. Mr. K must again stop work and 
requests reinstatement in January 2015. 
Since Mr. K meets other factors for possible 
reinstatement (i.e., his prior entitlement was 
terminated within the last 60 months be-
cause he was engaging in substantial gainful 
activity) we start paying him provisional 
benefits beginning January 2015 while we de-
termine whether he is disabled and whether 
his current impairment(s) is the same as or 
related to the impairment(s) that we used as 
the basis for the benefit that was terminated 
in January 2012. 

(c) We will not pay you a provisional 
benefit for a month when an applicable 
nonpayment rule applies. Examples of 
when we will not pay a benefit include, 
but are not limited to— 

(1) If you are a prisoner under 
§ 404.468; 

(2) If you have been removed/deported 
under § 404.464; or 

(3) If you are an alien outside the 
United States under § 404.460. 

(d) We will not pay you a provisional 
benefit for any month that is after the 
earliest of the following months— 

(1) The month we send you a notice 
of our determination on your request 
for reinstatement; 

(2) The month you do substantial 
gainful activity; 

(3) The month before the month you 
attain full retirement age; or 

(4) The fifth month following the 
month you requested expedited rein-
statement. 

(e) You are not entitled to provi-
sional benefits if— 

(1) Prior to starting your provisional 
benefits, we determine that you do not 
meet the requirements for reinstate-
ment under §§ 404.1592c(a); or 

(2) We determine that your state-
ments on your request for reinstate-
ment, made under § 404.1592d(d)(2), are 
false. 

(f) Determinations we make regard-
ing your provisional benefits under 
paragraphs (a) through (e) of this sec-
tion are final and are not subject to ad-
ministrative and judicial review under 
subpart J of part 404. 

(g) If you were previously overpaid 
benefits under title II or title XVI of 
the Act, we will not recover the over-
payment from your provisional bene-
fits unless you give us permission. We 
can recover Medicare premiums you 
owe from your provisional benefits. 

(h) If we determine you are not enti-
tled to reinstated benefits, provisional 
benefits we have already paid you 
under this section that were made 
prior to the termination month under 
paragraph (d) of this section will not be 
subject to recovery as an overpayment 
unless we determine that you knew, or 
should have known, you did not meet 
the requirements for reinstatement in 
§ 404.1592c. If we inadvertently pay you 
provisional benefits when you are not 
entitled to them because we have al-
ready made a determination described 
in paragraph (e) of this section, they 
will be subject to recover as an over-
payment under subpart F of part 404. 

[70 FR 57142, Sept. 30, 2005] 

§ 404.1592f How do we determine rein-
stated benefits? 

(a) If you meet the requirements for 
reinstatement under § 404.1592c(a), we 
will then consider in which month to 
reinstate your entitlement. We will re-
instate your entitlement with the ear-
liest month, in the 12-month period 
that ends with the month before you 
filed your request for reinstatement, 
that you would have met all of the re-
quirements under § 404.1592c(a) if you 
had filed your request for reinstate-
ment in that month. Otherwise, you 
will be entitled to reinstated benefits 
beginning with the month in which you 
filed your request for such benefits. We 
cannot reinstate your entitlement for 
any month prior to January 2001. 

(b) When your entitlement is rein-
stated, you are also entitled to Medi-
care benefits under the provisions of 42 
CFR part 406. 

(c) We will compute your reinstated 
benefit amount and determine benefits 
payable under the applicable para-
graphs of §§ 404.201 through 404.480 with 
certain exceptions— 

(1) We will reduce your reinstated 
benefit due in a month by the amount 
of the provisional benefit we already 
paid you for that month. If your provi-
sional benefit paid for a month exceeds 
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the reinstated benefit, we will treat the 
difference as an overpayment under 
§§ 404.501 through 404.527. 

(2) If you are reinstated on your own 
earnings record, we will compute your 
primary insurance amount with the 
same date of onset we used in your 
most recent period of disability on 
your earnings record. 

(d) We will not pay you reinstated 
benefits for any months of substantial 
gainful activity during your initial re-
instatement period. During the initial 
reinstatement period, the trial work 
period provisions of § 404.1592 and the 
reentitlement period provisions of 
§ 404.1592a do not apply. The initial re-
instatement period begins with the 
month your reinstated benefits begin 
under paragraph (a) of this section and 
ends when you have had 24 payable 
months of reinstated benefits. We con-
sider you to have a payable month for 
the purposes of this paragraph when 
you do not do substantial gainful activ-
ity in that month and when the non- 
payment provisions in subpart E of 
part 404 also do not apply. If the 
amount of the provisional benefit al-
ready paid you for a month equals or 
exceeds the amount of the reinstated 
benefit payable for that month so that 
no additional payment is due, we will 
consider that month a payable month. 
When we determine if you have done 
substantial gainful activity in a month 
during the initial reinstatement pe-
riod, we will consider only your work 
in, or earnings for, that month. We will 
not apply the unsuccessful work at-
tempt provisions of §§ 404.1574(c) and 
404.1575(d) or the averaging of earnings 
provisions in § 404.1574a. 

(e) After you complete the 24-month 
initial reinstatement period as indi-
cated in paragraph (d) of this section, 
your subsequent work will be evaluated 
under the trial work provisions in 
§ 404.1592 and then the reentitlement 
period in § 404.1592a. 

(f) Your entitlement to reinstated 
benefits ends with the month before 
the earliest of the following months— 

(1) The month an applicable termi-
nating event in § 404.301 through 404.389 
occurs; 

(2) The month in which you reach re-
tirement age; 

(3) The third month following the 
month in which your disability ceases; 
or 

(4) The month in which you die. 
(g) Determinations we make under 

§§ 404.1592f are initial determinations 
under § 404.902 and subject to review 
under subpart J of part 404. 

(h) If we determine you are not enti-
tled to reinstated benefits we will con-
sider your request filed under 
§ 404.1592c(a) your intent to claim bene-
fits under § 404.630. 

[70 FR 57142, Sept. 30, 2005] 

§ 404.1593 Medical evidence in con-
tinuing disability review cases. 

(a) General. If you are entitled to ben-
efits or if a period of disability has 
been established for you because you 
are disabled, we will have your case file 
with the supporting medical evidence 
previously used to establish or con-
tinue your entitlement. Generally, 
therefore, the medical evidence we will 
need for a continuing disability review 
will be that required to make a current 
determination or decision as to wheth-
er you are still disabled, as defined 
under the medical improvement review 
standard. See §§ 404.1579 and 404.1594. 

(b) Obtaining evidence from your med-
ical sources. You must provide us with 
reports from your physician, psycholo-
gist, or others who have treated or 
evaluated you, as well as any other evi-
dence that will help us determine if 
you are still disabled. See § 404.1512. 
You must have a good reason for not 
giving us this information or we may 
find that your disability has ended. See 
§ 404.1594(e)(2). If we ask you, you must 
contact your medical sources to help 
us get the medical reports. We will 
make every reasonable effort to help 
you in getting medical reports when 
you give us permission to request them 
from your physician, psychologist, or 
other medical sources. See 
§ 404.1512(d)(1) concerning what we 
mean by every reasonable effort. In 
some instances, such as when a source 
is known to be unable to provide cer-
tain tests or procedures or is known to 
be nonproductive or uncooperative, we 
may order a consultative examination 
while awaiting receipt of medical 
source evidence. Before deciding that 
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your disability has ended, we will de-
velop a complete medical history cov-
ering at least the 12 months preceding 
the date you sign a report about your 
continuing disability status. See 
§ 404.1512(c). 

(c) When we will purchase a consult-
ative examination. A consultative exam-
ination may be purchased when we 
need additional evidence to determine 
whether or not your disability con-
tinues. As a result, we may ask you, 
upon our request and reasonable no-
tice, to undergo consultative examina-
tions and tests to help us determine if 
you are still disabled. See § 404.1517. We 
will decide whether or not to purchase 
a consultative examination in accord-
ance with the standards in §§ 404.1519a 
through 404.1519b. 

[56 FR 36962, Aug. 1, 1991] 

§ 404.1594 How we will determine 
whether your disability continues 
or ends. 

(a) General. There is a statutory re-
quirement that, if you are entitled to 
disability benefits, your continued en-
titlement to such benefits must be re-
viewed periodically. If you are entitled 
to disability benefits as a disabled 
worker or as a person disabled since 
childhood, or, for monthly benefits 
payable for months after December 
1990, as a disabled widow, widower, or 
surviving divorced spouse, there are a 
number of factors we consider in decid-
ing whether your disability continues. 
We must determine if there has been 
any medical improvement in your im-
pairment(s) and, if so, whether this 
medical improvement is related to 
your ability to work. If your impair-
ment(s) has not medically improved we 
must consider whether one or more of 
the exceptions to medical improvement 
applies. If medical improvement re-
lated to your ability to work has not 
occurred and no exception applies, your 
benefits will continue. Even where 
medical improvement related to your 
ability to work has occurred or an ex-
ception applies, in most cases (see 
paragraph (e) of this section for excep-
tions), we must also show that you are 
currently able to engage in substantial 
gainful activity before we can find that 
you are no longer disabled. 

(b) Terms and definitions. There are 
several terms and definitions which are 
important to know in order to under-
stand how we review whether your dis-
ability continues. In addition, see para-
graph (i) of this section if you work 
during your current period of entitle-
ment based on disability or during cer-
tain other periods. 

(1) Medical improvement. Medical im-
provement is any decrease in the med-
ical severity of your impairment(s) 
which was present at the time of the 
most recent favorable medical decision 
that you were disabled or continued to 
be disabled. A determination that there 
has been a decrease in medical severity 
must be based on changes (improve-
ment) in the symptoms, signs and/or 
laboratory findings associated with 
your impairment(s) (see § 404.1528). 

Example 1: You were awarded disability 
benefits due to a herniated nucleus pulposus. 
At the time of our prior decision granting 
you benefits you had had a laminectomy. 
Postoperatively, a myelogram still shows 
evidence of a persistent deficit in your lum-
bar spine. You had pain in your back, and 
pain and a burning sensation in your right 
foot and leg. There were no muscle weakness 
or neurological changes and a modest de-
crease in motion in your back and leg. When 
we reviewed your claim your treating physi-
cian reported that he had seen you regularly 
every 2 to 3 months for the past 2 years. No 
further myelograms had been done, com-
plaints of pain in the back and right leg con-
tinued especially on sitting or standing for 
more than a short period of time. Your doc-
tor further reported a moderately decreased 
range of motion in your back and right leg, 
but again no muscle atrophy or neurological 
changes were reported. Medical improvement 
has not occurred because there has been no 
decrease in the severity of your back impair-
ment as shown by changes in symptoms, 
signs or laboratory findings. 

Example 2: You were awarded disability 
benefits due to rheumatoid arthritis. At the 
time, laboratory findings were positive for 
this condition. Your doctor reported per-
sistent swelling and tenderness of your fin-
gers and wrists and that you complained of 
joint pain. Current medical evidence shows 
that while laboratory tests are still positive 
for rheumatoid arthritis, your impairment 
has responded favorably to therapy so that 
for the last year your fingers and wrists have 
not been significantly swollen or painful. 
Medical improvement has occurred because 
there has been a decrease in the severity of 
your impairment as documented by the cur-
rent symptoms and signs reported by your 
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physician. Although your impairment is sub-
ject to temporary remission and exacer-
bations, the improvement that has occurred 
has been sustained long enough to permit a 
finding of medical improvement. We would 
then determine if this medical improvement 
is related to your ability to work. 

(2) Medical improvement not related to 
ability to do work. Medical improvement 
is not related to your ability to work if 
there has been a decrease in the sever-
ity of the impairment(s) as defined in 
paragraph (b)(1) of this section, present 
at the time of the most recent favor-
able medical decision, but no increase 
in your functional capacity to do basic 
work activities as defined in paragraph 
(b)(4) of this section. If there has been 
any medical improvement in your im-
pairment(s), but it is not related to 
your ability to do work and none of the 
exceptions applies, your benefits will 
be continued. 

Example: You are 65 inches tall and 
weighed 246 pounds at the time your dis-
ability was established. You had venous in-
sufficiency and persistent edema in your 
legs. At the time, your ability to do basic 
work activities was affected because you 
were able to sit for 6 hours, but were able to 
stand or walk only occasionally. At the time 
of our continuing disability review, you had 
undergone a vein stripping operation. You 
now weigh 220 pounds and have intermittent 
edema. You are still able to sit for 6 hours at 
a time and to stand or walk only occasion-
ally although you report less discomfort on 
walking. Medical improvement has occurred 
because there has been a decrease in the se-
verity of the existing impairment as shown 
by your weight loss and the improvement in 
your edema. This medical improvement is 
not related to your ability to work, however, 
because your functional capacity to do basic 
work activities (i.e., the ability to sit, stand 
and walk) has not increased. 

(3) Medical improvement that is related 
to ability to do work. Medical improve-
ment is related to your ability to work 
if there has been a decrease in the se-
verity, as defined in paragraph (b)(1) of 
this section, of the impairment(s) 
present at the time of the most recent 
favorable medical decision and an in-
crease in your functional capacity to 
do basic work activities as discussed in 
paragraph (b)(4) of this section. A de-
termination that medical improvement 
related to your ability to do work has 
occurred does not, necessarily, mean 
that your disability will be found to 

have ended unless it is also shown that 
you are currently able to engage in 
substantial gainful activity as dis-
cussed in paragraph (b)(5) of this sec-
tion. 

Example 1: You have a back impairment 
and had a laminectomy to relieve the nerve 
root impingement and weakness in your left 
leg. At the time of our prior decision, basic 
work activities were affected because you 
were able to stand less than 6 hours, and sit 
no more than 1⁄2 hour at a time. You had a 
successful fusion operation on your back 
about 1 year before our review of your enti-
tlement. At the time of our review, the 
weakness in your leg has decreased. Your 
functional capacity to perform basic work 
activities now is unimpaired because you 
now have no limitation on your ability to 
sit, walk, or stand. Medical improvement has 
occurred because there has been a decrease 
in the severity of your impairment as dem-
onstrated by the decreased weakness in your 
leg. This medical improvement is related to 
your ability to work because there has also 
been an increase in your functional capacity 
to perform basic work activities (or residual 
functional capacity) as shown by the absence 
of limitation on your ability to sit, walk, or 
stand. Whether or not your disability is 
found to have ended, however, will depend on 
our determination as to whether you can 
currently engage in substantial gainful ac-
tivity. 

Example 2: You were injured in an auto-
mobile accident receiving a compound frac-
ture to your right femur and a fractured pel-
vis. When you applied for disability benefits 
10 months after the accident your doctor re-
ported that neither fracture had yet 
achieved solid union based on his clinical ex-
amination. X-rays supported this finding. 
Your doctor estimated that solid union and a 
subsequent return to full weight bearing 
would not occur for at least 3 more months. 
At the time of our review 6 months later, 
solid union had occurred and you had been 
returned to full weight-bearing for over a 
month. Your doctor reported this and the 
fact that your prior fractures no longer 
placed any limitation on your ability to 
walk, stand, lift, etc., and, that in fact, you 
could return to fulltime work if you so de-
sired. 

Medical improvement has occurred because 
there has been a decrease in the severity of 
your impairments as shown by X-ray and 
clinical evidence of solid union and your re-
turn to full weight-bearing. This medical im-
provement is related to your ability to work 
because you no longer meet the same listed 
impairment in appendix 1 of this subpart (see 
paragraph (c)(3)(i) of this section). In fact, 
you no longer have an impairment which is 
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severe (see § 404.1521) and your disability will 
be found to have ended. 

(4) Functional capacity to do basic work 
activities. Under the law, disability is 
defined, in part, as the inability to do 
any substantial gainful activity by rea-
son of any medically determinable 
physical or mental impairment(s). In 
determining whether you are disabled 
under the law, we must measure, there-
fore, how and to what extent your im-
pairment(s) has affected your ability to 
do work. We do this by looking at how 
your functional capacity for doing 
basic work activities has been affected. 
Basic work activities means the abili-
ties and aptitudes necessary to do most 
jobs. Included are exertional abilities 
such as walking, standing, pushing, 
pulling, reaching and carrying, and 
nonexertional abilities and aptitudes 
such as seeing, hearing, speaking, re-
membering, using judgment, dealing 
with changes and dealing with both su-
pervisors and fellow workers. A person 
who has no impairment(s) would be 
able to do all basic work activities at 
normal levels; he or she would have an 
unlimited functional capacity to do 
basic work activities. Depending on its 
nature and severity, an impairment 
will result in some limitation to the 
functional capacity to do one or more 
of these basic work activities. Diabe-
tes, for example, can result in cir-
culatory problems which could limit 
the length of time a person could stand 
or walk and damage to his or her eyes 
as well, so that the person also had 
limited vision. What a person can still 
do despite an impairment, is called his 
or her residual functional capacity. 
How the residual functional capacity is 
assessed is discussed in more detail in 
§ 404.1545. Unless an impairment is so 
severe that it is deemed to prevent you 
from doing substantial gainful activity 
(see §§ 404.1525 and 404.1526), it is this re-
sidual functional capacity that is used 
to determine whether you can still do 
your past work or, in conjunction with 
your age, education and work experi-
ence, any other work. 

(i) A decrease in the severity of an 
impairment as measured by changes 
(improvement) in symptoms, signs or 
laboratory findings can, if great 
enough, result in an increase in the 
functional capacity to do work activi-

ties. Vascular surgery (e.g., femoro-
popliteal bypass) may sometimes re-
duce the severity of the circulatory 
complications of diabetes so that bet-
ter circulation results and the person 
can stand or walk for longer periods. 
When new evidence showing a change 
in signs, symptoms and laboratory 
findings establishes that both medical 
improvement has occurred and your 
functional capacity to perform basic 
work activities, or residual functional 
capacity, has increased, we say that 
medical improvement which is related 
to your ability to do work has oc-
curred. A residual functional capacity 
assessment is also used to determine 
whether you can engage in substantial 
gainful activity and, thus, whether you 
continue to be disabled (see paragraph 
(b)(5) of this section). 

(ii) Many impairment-related factors 
must be considered in assessing your 
functional capacity for basic work ac-
tivities. Age is one key factor. Medical 
literature shows that there is a gradual 
decrease in organ function with age; 
that major losses and deficits become 
irreversible over time and that max-
imum exercise performance diminishes 
with age. Other changes related to sus-
tained periods of inactivity and the 
aging process include muscle atrophy, 
degenerative joint changes, decrease in 
range of motion, and changes in the 
cardiac and respiratory systems which 
limit the exertional range. 

(iii) Studies have also shown that the 
longer an individual is away from the 
workplace and is inactive, the more 
difficult it becomes to return to ongo-
ing gainful employment. In addition, a 
gradual change occurs in most jobs so 
that after about 15 years, it is no 
longer realistic to expect that skills 
and abilities acquired in these jobs will 
continue to apply to the current work-
place. Thus, if you are age 50 or over 
and have been receiving disability ben-
efits for a considerable period of time, 
we will consider this factor along with 
your age in assessing your residual 
functional capacity. This will ensure 
that the disadvantages resulting from 
inactivity and the aging process during 
a long period of disability will be con-
sidered. In some instances where avail-
able evidence does not resolve what 
you can or cannot do on a sustained 
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basis, we will provide special work 
evaluations or other appropriate test-
ing. 

(5) Ability to engage in substantial 
gainful activity. In most instances, we 
must show that you are able to engage 
in substantial gainful activity before 
your benefits are stopped. When doing 
this, we will consider all your current 
impairments not just that impair-
ment(s) present at the time of the most 
recent favorable determination. If we 
cannot determine that you are still dis-
abled based on medical considerations 
alone (as discussed in §§ 404.1525 and 
404.1526), we will use the new symp-
toms, signs and laboratory findings to 
make an objective assessment of your 
functional capacity to do basic work 
activities or residual functional capac-
ity and we will consider your voca-
tional factors. See §§ 404.1545 through 
404.1569. 

(6) Evidence and basis for our decision. 
Our decisions under this section will be 
made on a neutral basis without any 
initial inference as to the presence or 
absence of disability being drawn from 
the fact that you have previously been 
determined to be disabled. We will con-
sider all evidence you submit, as well 
as all evidence we obtain from your 
treating physician(s) and other medical 
or nonmedical sources. What con-
stitutes evidence and our procedures for 
obtaining it are set out in §§ 404.1512 
through 404.1518. Our determination re-
garding whether your disability con-
tinues will be made on the basis of the 
weight of the evidence. 

(7) Point of comparison. For purposes 
of determining whether medical im-
provement has occurred, we will com-
pare the current medical severity of 
that impairment(s) which was present 
at the time of the most recent favor-
able medical decision that you were 
disabled or continued to be disabled to 
the medical severity of that impair-
ment(s) at that time. If medical im-
provement has occurred, we will com-
pare your current functional capacity 
to do basic work activities (i.e., your 
residual functional capacity) based on 
this previously existing impairment(s) 
with your prior residual functional ca-
pacity in order to determine whether 
the medical improvement is related to 
your ability to do work. The most re-

cent favorable medical decision is the 
latest decision involving a consider-
ation of the medical evidence and the 
issue of whether you were disabled or 
continued to be disabled which became 
final. 

(c) Determining medical improvement 
and its relationship to your abilities to do 
work. Paragraphs (b) (1) through (3) of 
this section discuss what we mean by 
medical improvement, medical im-
provement not related to your ability 
to work and medical improvement that 
is related to your ability to work. (In 
addition, see paragraph (i) of this sec-
tion if you work during your current 
period of entitlement based on dis-
ability or during certain other periods.) 
How we will arrive at the decision that 
medical improvement has occurred and 
its relationship to the ability to do 
work, is discussed below. 

(1) Medical improvement. Medical im-
provement is any decrease in the med-
ical severity of impairment(s) present 
at the time of the most recent favor-
able medical decision that you were 
disabled or continued to be disabled 
and is determined by a comparison of 
prior and current medical evidence 
which must show that there have been 
changes (improvement) in the symp-
toms, signs or laboratory findings asso-
ciated with that impairment(s). 

(2) Determining if medical improvement 
is related to ability to work. If there is a 
decrease in medical severity as shown 
by the symptoms, signs and laboratory 
findings, we then must determine if it 
is related to your ability to do work. In 
paragraph (b)(4) of this section, we ex-
plain the relationship between medical 
severity and limitation on functional 
capacity to do basic work activities (or 
residual functional capacity) and how 
changes in medical severity can affect 
your residual functional capacity. In 
determining whether medical improve-
ment that has occurred is related to 
your ability to do work, we will assess 
your residual functional capacity (in 
accordance with paragraph (b)(4) of 
this section) based on the current se-
verity of the impairment(s) which was 
present at your last favorable medical 
decision. Your new residual functional 
capacity will then be compared to your 
residual functional capacity at the 
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time of our most recent favorable med-
ical decision. Unless an increase in the 
current residual functional capacity is 
based on changes in the signs, symp-
toms, or laboratory findings, any med-
ical improvement that has occurred 
will not be considered to be related to 
your ability to do work. 

(3) Following are some additional 
factors and considerations which we 
will apply in making these determina-
tions. 

(i) Previous impairment met or equaled 
listings. If our most recent favorable de-
cision was based on the fact that your 
impairment(s) at the time met or 
equaled the severity contemplated by 
the Listing of Impairments in appendix 
1 of this subpart, an assessment of your 
residual functional capacity would not 
have been made. If medical improve-
ment has occurred and the severity of 
the prior impairment(s) no longer 
meets or equals the same listing sec-
tion used to make our most recent fa-
vorable decision, we will find that the 
medical improvement was related to 
your ability to work. Appendix 1 of this 
subpart describes impairments which, 
if severe enough, affect a person’s abil-
ity to work. If the appendix level of se-
verity is met or equaled, the individual 
is deemed, in the absence of evidence 
to the contrary, to be unable to engage 
in substantial gainful activity. If there 
has been medical improvement to the 
degree that the requirement of the list-
ing section is no longer met or equaled, 
then the medical improvement is re-
lated to your ability to work. We must, 
of course, also establish that you can 
currently engage in gainful activity be-
fore finding that your disability has 
ended. 

(ii) Prior residual functional capacity 
assessment made. The residual func-
tional capacity assessment used in 
making the most recent favorable med-
ical decision will be compared to the 
residual functional capacity assess-
ment based on current evidence in 
order to determine if your functional 
capacity for basic work activities has 
increased. There will be no attempt 
made to reassess the prior residual 
functional capacity. 

(iii) Prior residual functional capacity 
assessment should have been made, but 
was not. If the most recent favorable 

medical decision should have contained 
an assessment of your residual func-
tional capacity (i.e., your impairments 
did not meet or equal the level of se-
verity contemplated by the Listing of 
Impairments in appendix 1 of this sub-
part) but does not, either because this 
assessment is missing from your file or 
because it was not done, we will recon-
struct the residual functional capacity. 
This reconstructed residual functional 
capacity will accurately and objec-
tively assess your functional capacity 
to do basic work activities. We will as-
sign the maximum functional capacity 
consistent with an allowance. 

Example: You were previously found to be 
disabled on the basis that ‘‘while your im-
pairment did not meet or equal a listing, it 
did prevent you from doing your past or any 
other work.’’ The prior adjudicator did not, 
however, include a residual functional capac-
ity assessment in the rationale of this deci-
sion and a review of the prior evidence does 
not show that such an assessment was ever 
made. If a decrease in medical severity, i.e., 
medical improvement, has occurred, the re-
sidual functional capacity based on the cur-
rent level of severity of your impairment 
will have to be compared with your residual 
functional capacity based on its prior sever-
ity in order to determine if the medical im-
provement is related to your ability to do 
work. In order to make this comparison, we 
will review the prior evidence and make an 
objective assessment of your residual func-
tional capacity at the time of our most re-
cent favorable medical determination, based 
on the symptoms, signs and laboratory find-
ings as they then existed. 

(iv) Impairment subject to temporary re-
mission. In some cases the evidence 
shows that an individual’s impairments 
are subject to temporary remission. In 
assessing whether medical improve-
ment has occurred in persons with this 
type of impairment, we will be careful 
to consider the longitudinal history of 
the impairments, including the occur-
rence of prior remission, and prospects 
for future worsenings. Improvement in 
such impairments that is only tem-
porary will not warrant a finding of 
medical improvement. 

(v) Prior file cannot be located. If the 
prior file cannot be located, we will 
first determine whether you are able to 
now engage in substantial gainful ac-
tivity based on all your current impair-
ments. (In this way, we will be able to 
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determine that your disability con-
tinues at the earliest point without ad-
dressing the often lengthy process of 
reconstructing prior evidence.) If you 
cannot engage in substantial gainful 
activity currently, your benefits will 
continue unless one of the second 
group of exceptions applies (see para-
graph (e) of this section). If you are 
able to engage in substantial gainful 
activity, we will determine whether an 
attempt should be made to reconstruct 
those portions of the missing file that 
were relevant to our most recent favor-
able medical decision (e.g., work his-
tory, medical evidence from treating 
sources and the results of consultative 
examinations). This determination will 
consider the potential availability of 
old records in light of their age, wheth-
er the source of the evidence is still in 
operation; and whether reconstruction 
efforts will yield a complete record of 
the basis for the most recent favorable 
medical decision. If relevant parts of 
the prior record are not reconstructed 
either because it is determined not to 
attempt reconstruction or because 
such efforts fail, medical improvement 
cannot be found. The documentation of 
your current impairments will provide 
a basis for any future reviews. If the 
missing file is later found, it may serve 
as a basis for reopening any decision 
under this section in accordance with 
the rules in § 404.988. 

(d) First group of exceptions to medical 
improvement. The law provides for cer-
tain limited situations when your dis-
ability can be found to have ended even 
though medical improvement has not 
occurred, if you can engage in substan-
tial gainful activity. These exceptions 
to medical improvement are intended 
to provide a way of finding that a per-
son is no longer disabled in those lim-
ited situations where, even though 
there has been no decrease in severity 
of the impairment(s), evidence shows 
that the person should no longer be 
considered disabled or never should 
have been considered disabled. If one of 
these exceptions applies, we must also 
show that, taking all your current im-
pairment(s) into account, not just 
those that existed at the time of our 
most recent favorable medical deci-
sion, you are now able to engage in 
substantial gainful activity before your 

disability can be found to have ended. 
As part of the review process, you will 
be asked about any medical or voca-
tional therapy you received or are re-
ceiving. Your answers and the evidence 
gathered as a result as well as all other 
evidence, will serve as the basis for the 
finding that an exception applies. 

(1) Substantial evidence shows that you 
are the beneficiary of advances in medical 
or vocational therapy or technology (re-
lated to your ability to work). Advances 
in medical or vocational therapy or 
technology are improvements in treat-
ment or rehabilitative methods which 
have increased your ability to do basic 
work activities. We will apply this ex-
ception when substantial evidence 
shows that you have been the bene-
ficiary of services which reflect these 
advances and they have favorably af-
fected the severity of your impairment 
or your ability to do basic work activi-
ties. This decision will be based on new 
medical evidence and a new residual 
functional capacity assessment. (See 
§ 404.1545.) In many instances, an ad-
vanced medical therapy or technology 
will result in a decrease in severity as 
shown by symptoms, signs and labora-
tory findings which will meet the defi-
nition of medical improvement. This 
exception will, therefore, see very lim-
ited application. 

(2) Substantial evidence shows that you 
have undergone vocational therapy (re-
lated to your ability to work). Vocational 
therapy (related to your ability to 
work) may include, but is not limited 
to, additional education, training, or 
work experience that improves your 
ability to meet the vocational require-
ments of more jobs. This decision will 
be based on substantial evidence which 
includes new medical evidence and a 
new residual functional capacity as-
sessment. (See § 404.1545.) If, at the 
time of our review you have not com-
pleted vocational therapy which could 
affect the continuance of your dis-
ability, we will review your claim upon 
completion of the therapy. 

Example 1: You were found to be disabled 
because the limitations imposed on you by 
your impairment allowed you to only do 
work that was at a sedentary level of exer-
tion. Your prior work experience was work 
that required a medium level of exertion. 
Your age and education at the time would 
not have qualified you for work that was 
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below this medium level of exertion. You en-
rolled in and completed a specialized train-
ing course which qualifies you for a job in 
data processing as a computer programmer 
in the period since you were awarded bene-
fits. On review of your claim, current evi-
dence shows that there is no medical im-
provement and that you can still do only 
sedentary work. As the work of a computer 
programmer is sedentary in nature, you are 
now able to engage in substantial gainful ac-
tivity when your new skills are considered. 

Example 2: You were previously entitled to 
benefits because the medical evidence and 
assessment of your residual functional ca-
pacity showed you could only do light work. 
Your prior work was considered to be heavy 
in nature and your age, education and the 
nature of your prior work qualified you for 
work which was no less than medium in ex-
ertion. The current evidence and residual 
functional capacity show there has been no 
medical improvement and that you can still 
do only light work. Since you were origi-
nally entitled to benefits, your vocational 
rehabilitation agency enrolled you in and 
you successfully completed a trade school 
course so that you are now qualified to do 
small appliance repair. This work is light in 
nature, so when your new skills are consid-
ered, you are now able to engage in substan-
tial gainful activity even though there has 
been no change in your residual functional 
capacity. 

(3) Substantial evidence shows that 
based on new or improved diagnostic or 
evaluative techniques your impairment(s) 
is not as disabling as it was considered to 
be at the time of the most recent favorable 
decision. Changing methodologies and 
advances in medical and other diag-
nostic or evaluative techniques have 
given, and will continue to give, rise to 
improved methods for measuring and 
documenting the effect of various im-
pairments on the ability to do work. 
Where, by such new or improved meth-
ods, substantial evidence shows that 
your impairment(s) is not as severe as 
was determined at the time of our most 
recent favorable medical decision, such 
evidence may serve as a basis for find-
ing that you are no longer disabled, if 
you can currently engage in substan-
tial gainful activity. In order to be 
used under this exception, however, the 
new or improved techniques must have 
become generally available after the 
date of our most recent favorable med-
ical decision. 

(i) How we will determine which meth-
ods are new or improved techniques and 
when they become generally available. 

New or improved diagnostic techniques 
or evaluations will come to our atten-
tion by several methods. In reviewing 
cases, we often become aware of new 
techniques when their results are pre-
sented as evidence. Such techniques 
and evaluations are also discussed and 
acknowledged in medical literature by 
medical professional groups and other 
governmental entities. Through these 
sources, we develop listings of new 
techniques and when they become gen-
erally available. For example, we will 
consult the Health Care Financing Ad-
ministration for its experience regard-
ing when a technique is recognized for 
payment under Medicare and when 
they began paying for the technique. 

(ii) How you will know which methods 
are new or improved techniques and when 
they become generally available. We will 
let you know which methods we con-
sider to be new or improved techniques 
and when they become available 
through two vehicles. 

(A) Some of the future changes in the 
Listing of Impairments in appendix 1 of 
this subpart will be based on new or 
improved diagnostic or evaluative 
techniques. Such listings changes will 
clearly state this fact as they are pub-
lished as Notices of Proposed Rule-
making and the new or improved tech-
nique will be considered generally 
available as of the date of the final 
publication of that particular listing in 
the FEDERAL REGISTER. 

(B) A cumulative list since 1970 of 
new or improved diagnostic techniques 
or evaluations, how they changed the 
evaluation of the applicable impair-
ment and the month and year they be-
came generally available, will be pub-
lished in the Notices section of the FED-
ERAL REGISTER. Included will be any 
changes in the Listing of Impairments 
published in the Code of Federal Regu-
lations since 1970 which are reflective 
of new or improved techniques. No 
cases will be processed under this ex-
ception until this cumulative listing is 
so published. Subsequent changes to 
the list will be published periodically. 
The period will be determined by the 
volume of changes needed. 

Example: The electrocardiographic exercise 
test has replaced the Master’s 2-step test as 
a measurement of heart function since the 
time of your last favorable medical decision. 
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Current evidence could show that your con-
dition, which was previously evaluated based 
on the Master’s 2-step test, is not now as dis-
abling as was previously thought. If, taking 
all your current impairments into account, 
you are now able to engage in substantial 
gainful activity, this exception would be 
used to find that you are no longer disabled 
even if medical improvement has not oc-
curred. 

(4) Substantial evidence demonstrates 
that any prior disability decision was in 
error. We will apply the exception to 
medical improvement based on error if 
substantial evidence (which may be 
evidence on the record at the time any 
prior determination of the entitlement 
to benefits based on disability was 
made, or newly obtained evidence 
which relates to that determination) 
demonstrates that a prior determina-
tion was in error. A prior determina-
tion will be found in error only if: 

(i) Substantial evidence shows on its 
face that the decision in question 
should not have been made (e.g., the 
evidence in your file such as pul-
monary function study values was mis-
read or an adjudicative standard such 
as a listing in appendix 1 or a medical/ 
vocational rule in appendix 2 of this 
subpart was misapplied). 

Example 1: You were granted benefits when 
it was determined that your epilepsy met 
Listing 11.02. This listing calls for a finding 
of major motor seizures more frequently 
than once a month as documented by EEG 
evidence and by a detailed description of a 
typical seizure pattern. A history of either 
diurnal episodes or nocturnal episodes with 
residuals interfering with daily activities is 
also required. On review, it is found that a 
history of the frequency of your seizures 
showed that they occurred only once or 
twice a year. The prior decision would be 
found to be in error, and whether you were 
still considered to be disabled would be based 
on whether you could currently engage in 
substantial gainful activity. 

Example 2: Your prior award of benefits was 
based on vocational rule 201.12 in appendix 2 
of this subpart. This rule applies to a person 
age 50–54 who has at least a high school edu-
cation, whose previous work was entirely at 
a semiskilled level, and who can do only sed-
entary work. On review, it is found that at 
the time of the prior determination you were 
actually only age 46 and vocational rule 
201.21 should have been used. This rule would 
have called for a denial of your claim and the 
prior decision is found to have been in error. 
Continuation of your disability would depend 

on a finding of your current ability to en-
gage in substantial gainful activity. 

(ii) At the time of the prior evalua-
tion, required and material evidence of 
the severity of your impairment(s) was 
missing. That evidence becomes avail-
able upon review, and substantial evi-
dence demonstrates that had such evi-
dence been present at the time of the 
prior determination, disability would 
not have been found. 

Example: You were found disabled on the 
basis of chronic obstructive pulmonary dis-
ease. The severity of your impairment was 
documented primarily by pulmonary func-
tion testing results. The evidence showed 
that you could do only light work. Spiro-
metric tracings of this testing, although re-
quired, were not obtained, however. On re-
view, the original report is resubmitted by 
the consultative examining physician along 
with the corresponding spirometric tracings. 
A review of the tracings shows that the test 
was invalid. Current pulmonary function 
testing supported by spirometric tracings re-
veals that your impairment does not limit 
your ability to perform basic work activities 
in any way. Error is found based on the fact 
that required, material evidence which was 
originally missing now becomes available 
and shows that if it had been available at the 
time of the prior determination, disability 
would not have been found. 

(iii) Substantial evidence which is 
new evidence which relates to the prior 
determination (of allowance or con-
tinuance) refutes the conclusions that 
were based upon the prior evidence 
(e.g., a tumor thought to be malignant 
was later shown to have actually been 
benign). Substantial evidence must 
show that had the new evidence (which 
relates to the prior determination) 
been considered at the time of the prior 
decision, the claim would not have 
been allowed or continued. A substi-
tution of current judgment for that 
used in the prior favorable decision 
will not be the basis for applying this 
exception. 

Example: You were previously found enti-
tled to benefits on the basis of diabetes 
mellitus which the prior adjudicator believed 
was equivalent to the level of severity con-
templated in the Listing of Impairments. 
The prior record shows that you had ‘‘brit-
tle’’ diabetes for which you were taking insu-
lin. Your urine was 3+ for sugar, and you al-
leged occasional hypoglycemic attacks 
caused by exertion. On review, symptoms, 
signs and laboratory findings are unchanged. 
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The current adjudicator feels, however, that 
your impairment clearly does not equal the 
severity contemplated by the listings. Error 
cannot be found because it would represent a 
substitution of current judgment for that of 
the prior adjudicator that your impairment 
equaled a listing. 

(iv) The exception for error will not 
be applied retroactively under the con-
ditions set out above unless the condi-
tions for reopening the prior decision 
(see § 404.988) are met. 

(5) You are currently engaging in sub-
stantial gainful activity. If you are cur-
rently engaging in substantial gainful 
activity before we determine whether 
you are no longer disabled because of 
your work activity, we will consider 
whether you are entitled to a trial 
work period as set out in § 404.1592. We 
will find that your disability has ended 
in the month in which you dem-
onstrated your ability to engage in 
substantial gainful activity (following 
completion of a trial work period, 
where it applies). This exception does 
not apply in determining whether you 
continue to have a disabling impair-
ment(s) (§ 404.1511) for purposes of de-
ciding your eligibility for a reentitle-
ment period (§ 404.1592a). 

(e) Second group of exceptions to med-
ical improvement. In addition to the 
first group of exceptions to medical im-
provement, the following exceptions 
may result in a determination that you 
are no longer disabled. In these situa-
tions the decision will be made without 
a determination that you have medi-
cally improved or can engage in sub-
stantial gainful activity. 

(1) A prior determination or decision 
was fraudulently obtained. If we find 
that any prior favorable determination 
or decision was obtained by fraud, we 
may find that you are not disabled. In 
addition, we may reopen your claim 
under the rules in § 404.988. In deter-
mining whether a prior favorable deter-
mination or decision was fraudulently 
obtained, we will take into account 
any physical, mental, educational, or 
linguistic limitations (including any 
lack of facility with the English lan-
guage) which you may have had at the 
time. 

(2) You do not cooperate with us. If 
there is a question about whether you 
continue to be disabled and we ask you 
to give us medical or other evidence or 

to go for a physical or mental examina-
tion by a certain date, we will find that 
your disability has ended if you fail, 
without good cause, to do what we ask. 
Section 404.911 explains the factors we 
consider and how we will determine 
generally whether you have good cause 
for failure to cooperate. In addition, 
§ 404.1518 discusses how we determine 
whether you have good cause for fail-
ing to attend a consultative examina-
tion. The month in which your dis-
ability ends will be the first month in 
which you failed to do what we asked. 

(3) We are unable to find you. If there 
is a question about whether you con-
tinue to be disabled and we are unable 
to find you to resolve the question, we 
will determine that your disability has 
ended. The month your disability ends 
will be the first month in which the 
question arose and we could not find 
you. 

(4) You fail to follow prescribed treat-
ment which would be expected to restore 
your ability to engage in substantial gain-
ful activity. If treatment has been pre-
scribed for you which would be ex-
pected to restore your ability to work, 
you must follow that treatment in 
order to be paid benefits. If you are not 
following that treatment and you do 
not have good cause for failing to fol-
low that treatment, we will find that 
your disability has ended (see 
§ 404.1530(c)). The month your disability 
ends will be the first month in which 
you failed to follow the prescribed 
treatment. 

(f) Evaluation steps. To assure that 
disability reviews are carried out in a 
uniform manner, that decisions of con-
tinuing disability can be made in the 
most expeditious and administratively 
efficient way, and that any decisions to 
stop disability benefits are made objec-
tively, neutrally and are fully docu-
mented, we will follow specific steps in 
reviewing the question of whether your 
disability continues. Our review may 
cease and benefits may be continued at 
any point if we determine there is suf-
ficient evidence to find that you are 
still unable to engage in substantial 
gainful activity. The steps are as fol-
lows. (See paragraph (i) of this section 
if you work during your current period 
of entitlement based on disability or 
during certain other periods.) 
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(1) Are you engaging in substantial 
gainful activity? If you are (and any 
applicable trial work period has been 
completed), we will find disability to 
have ended (see paragraph (d)(5) of this 
section). 

(2) If you are not, do you have an im-
pairment or combination of impair-
ments which meets or equals the sever-
ity of an impairment listed in appendix 
1 of this subpart? If you do, your dis-
ability will be found to continue. 

(3) If you do not, has there been med-
ical improvement as defined in para-
graph (b)(1) of this section? If there has 
been medical improvement as shown by 
a decrease in medical severity, see step 
(4). If there has been no decrease in 
medical severity, there has been no 
medical improvement. (See step (5).) 

(4) If there has been medical improve-
ment, we must determine whether it is 
related to your ability to do work in 
accordance with paragraphs (b) (1) 
through (4) of this section; i.e., whether 
or not there has been an increase in the 
residual functional capacity based on 
the impairment(s) that was present at 
the time of the most recent favorable 
medical determination. If medical im-
provement is not related to your abil-
ity to do work, see step (5). If medical 
improvement is related to your ability 
to do work, see step (6). 

(5) If we found at step (3) that there 
has been no medical improvement or if 
we found at step (4) that the medical 
improvement is not related to your 
ability to work, we consider whether 
any of the exceptions in paragraphs (d) 
and (e) of this section apply. If none of 
them apply, your disability will be 
found to continue. If one of the first 
group of exceptions to medical im-
provement applies, see step (6). If an 
exception from the second group of ex-
ceptions to medical improvement ap-
plies, your disability will be found to 
have ended. The second group of excep-
tions to medical improvement may be 
considered at any point in this process. 

(6) If medical improvement is shown 
to be related to your ability to do work 
or if one of the first group of excep-
tions to medical improvement applies, 
we will determine whether all your 
current impairments in combination 
are severe (see § 404.1521). This deter-
mination will consider all your current 

impairments and the impact of the 
combination of those impairments on 
your ability to function. If the residual 
functional capacity assessment in step 
(4) above shows significant limitation 
of your ability to do basic work activi-
ties, see step (7). When the evidence 
shows that all your current impair-
ments in combination do not signifi-
cantly limit your physical or mental 
abilities to do basic work activities, 
these impairments will not be consid-
ered severe in nature. If so, you will no 
longer be considered to be disabled. 

(7) If your impairment(s) is severe, 
we will assess your current ability to 
do substantial gainful activity in ac-
cordance with § 404.1560. That is, we 
will assess your residual functional ca-
pacity based on all your current im-
pairments and consider whether you 
can still do work you have done in the 
past. If you can do such work, dis-
ability will be found to have ended. 

(8) If you are not able to do work you 
have done in the past, we will consider 
one final step. Given the residual func-
tional capacity assessment and consid-
ering your age, education and past 
work experience, can you do other 
work? If you can, disability will be 
found to have ended. If you cannot, dis-
ability will be found to continue. 

(g) The month in which we will find 
you are no longer disabled. If the evi-
dence shows that you are no longer dis-
abled, we will find that your disability 
ended in the earliest of the following 
months. 

(1) The month the evidence shows 
you are no longer disabled under the 
rules set out in this section, and you 
were disabled only for a specified pe-
riod of time in the past; 

(2) The month the evidence shows 
you are no longer disabled under the 
rules set out in this section, but not 
earlier than the month in which we 
mail you a notice saying that the in-
formation we have shows that you are 
not disabled; 

(3) The month in which you dem-
onstrated your ability to engage in 
substantial gainful activity (following 
completion of a trial work period); 
however, we may pay you benefits for 
certain months in and after the reenti-
tlement period which follows the trial 
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work period. (See § 404.1592a for a dis-
cussion of the reentitlement period. If 
you are receiving benefits on your own 
earnings record, see § 404.316 for when 
your benefits will end. See § 404.352 if 
you are receiving benefits on a parent’s 
earnings as a disabled adult child.); 

(4) The month in which you actually 
do substantial gainful activity (where 
you are not entitled to a trial work pe-
riod); 

(5) The month in which you return to 
full-time work, with no significant 
medical restrictions and acknowledge 
that medical improvement has oc-
curred, and we expected your impair-
ment(s) to improve (see § 404.1591); 

(6) The first month in which you 
failed without good cause to do what 
we asked, when the rule set out in 
paragraph (e)(2) of this section applies; 

(7) The first month in which the 
question of continuing disability arose 
and we could not find you, when the 
rule set out in paragraph (e)(3) of this 
section applies; 

(8) The first month in which you 
failed without good cause to follow pre-
scribed treatment, when the rule set 
out in paragraph (e)(4) of this section 
applies; or 

(9) The first month you were told by 
your physician that you could return 
to work, provided there is no substan-
tial conflict between your physician’s 
and your statements regarding your 
awareness of your capacity for work 
and the earlier date is supported by 
substantial evidence. 

(h) Before we stop your benefits. Before 
we stop your benefits or a period of dis-
ability, we will give you a chance to 
explain why we should not do so. Sec-
tions 404.1595 and 404.1597 describe your 
rights (including appeal rights) and the 
procedures we will follow. 

(i) If you work during your current pe-
riod of entitlement based on disability or 
during certain other periods. (1) We will 
not consider the work you are doing or 
have done during your current period 
of entitlement based on disability (or, 
when determining whether you are en-
titled to expedited reinstatement of 
benefits under section 223(i) of the Act, 
the work you are doing or have done 
during or after the previously termi-
nated period of entitlement referred to 
in section 223(i)(1)(B) of the Act) to be 

past relevant work under paragraph 
(f)(7) of this section or past work expe-
rience under paragraph (f)(8) of this 
section. In addition, if you are cur-
rently entitled to disability benefits 
under title II of the Social Security 
Act, we may or may not consider the 
physical and mental activities that you 
perform in the work you are doing or 
have done during your current period 
of entitlement based on disability, as 
explained in paragraphs (i)(2) and (3) of 
this section. 

(2) If you are currently entitled to 
disability insurance benefits as a dis-
abled worker, child’s insurance bene-
fits based on disability, or widow’s or 
widower’s insurance benefits based on 
disability under title II of the Social 
Security Act, and at the time we are 
making a determination on your case 
you have received such benefits for at 
least 24 months, we will not consider 
the activities you perform in the work 
you are doing or have done during your 
current period of entitlement based on 
disability if they support a finding that 
your disability has ended. (We will use 
the rules in § 404.1590(i)(2) to determine 
whether the 24-month requirement is 
met.) However, we will consider the ac-
tivities you do in that work if they 
support a finding that your disability 
continues or they do not conflict with 
a finding that your disability con-
tinues. We will not presume that you 
are still disabled if you stop working. 

(3) If you are not a person described 
in paragraph (i)(2) of this section, we 
will consider the activities you per-
form in your work at any of the eval-
uation steps in paragraph (f) of this 
section at which we need to assess your 
ability to function. 

[50 FR 50130, Dec. 6, 1985; 51 FR 7063, Feb. 28, 
1986; 51 FR 16015, Apr. 30, 1986, as amended at 
52 FR 44971, Nov. 24, 1987; 57 FR 30121, July 8, 
1992; 59 FR 1635, Jan. 12, 1994; 65 FR 42788, 
July 11, 2000; 68 FR 51163, Aug. 26, 2003; 71 FR 
66857, Nov. 17, 2006] 

§ 404.1595 When we determine that 
you are not now disabled. 

(a) When we will give you advance no-
tice. Except in those circumstances de-
scribed in paragraph (d) of this section, 
we will give you advance notice when 
we have determined that you are not 
now disabled because the information 
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we have conflicts with what you have 
told us about your disability. If your 
dependents are receiving benefits on 
your Social Security number and do 
not live with you, we will also give 
them advance notice. To give you ad-
vance notice, we will contact you by 
mail, telephone or in person. 

(b) What the advance notice will tell 
you. We will give you a summary of the 
information we have. We will also tell 
you why we have determined that you 
are not now disabled, and will give you 
a chance to reply. If it is because of— 

(1) Medical reasons. The advance no-
tice will tell you what the medical in-
formation in your file shows; 

(2) Your work activity. The advance 
notice will tell you what information 
we have about the work you are doing 
or have done, and why this work shows 
that you are not disabled; or 

(3) Your failure to give us information 
we need or do what we ask. The advance 
notice will tell you what information 
we need and why we need it or what 
you have to do and why. 

(c) What you should do if you receive 
an advance notice. If you agree with the 
advance notice, you do not need to 
take any action. If you desire further 
information or disagree with what we 
have told you, you should immediately 
write or telephone the State agency or 
the social security office that gave you 
the advance notice or you may visit 
any social security office. If you be-
lieve you are now disabled, you should 
tell us why. You may give us any addi-
tional or new information, including 
reports from your doctors, hospitals, 
employers or others, that you believe 
we should have. You should send these 
as soon as possible to the local social 
security office or to the office that 
gave you the advance notice. We con-
sider 10 days to be enough time for you 
to tell us, although we will allow you 
more time if you need it. You will have 
to ask for additional time beyond 10 
days if you need it. 

(d) When we will not give you advance 
notice. We will not give you advance 
notice when we determine that you are 
not disabled if— 

(1) We recently told you that the in-
formation we have shows that you are 
not now disabled, that we were gath-

ering more information, and that your 
benefits will stop; or 

(2) We are stopping your benefits be-
cause you told us you are not now dis-
abled; or 

(3) We recently told you that con-
tinuing your benefits would probably 
cause us to overpay you and you asked 
us to stop your benefits. 

§ 404.1596 Circumstances under which 
we may suspend and terminate 
your benefits before we make a de-
termination. 

(a) General. Under some cir-
cumstances, we may stop your benefits 
before we make a determination. Gen-
erally, we do this when the information 
we have clearly shows you are not now 
disabled but we cannot determine when 
your disability ended. These situations 
are described in paragraph (b)(1) and 
other reasons are given in paragraph 
(b)(2) of this section. We refer to this as 
a suspension of benefits. Your benefits, 
as well as those of your dependents (re-
gardless of where they receive their 
benefits), may be suspended. When we 
do this we will give you advance no-
tice. (See § 404.1595.) We will contact 
your spouse and children if they are re-
ceiving benefits on your Social Secu-
rity number, and the benefits are being 
mailed to an address different from 
your own. 

(b) When we will suspend your bene-
fits—(1) You are not now disabled. We 
will suspend your benefits if the infor-
mation we have clearly shows that you 
are not disabled and we will be unable 
to complete a determination soon 
enough to prevent us from paying you 
more monthly benefits than you are 
entitled to. This may occur when— 

(i) New medical or other information 
clearly shows that you are able to do 
substantial gainful activity and your 
benefits should have stopped more than 
2 months ago; 

(ii) You completed a 9-month period 
of trial work more than 2 months ago 
and you are still working; 

(iii) At the time you filed for benefits 
your condition was expected to im-
prove and you were expected to be able 
to return to work. You subsequently 
did return to work more than 2 months 
ago with no significant medical restric-
tions; or 
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(iv) You are not entitled to a trial 
work period and you are working. 

(2) Other reasons. We will also suspend 
your benefits if— 

(i) You have failed to respond to our 
request for additional medical or other 
evidence and we are satisfied that you 
received our request and our records 
show that you should be able to re-
spond; or 

(ii) We are unable to locate you and 
your checks have been returned by the 
Post Office as undeliverable. 

(c) When we will not suspend your cash 
benefits. We will not suspend your cash 
benefits if— 

(1) You have become disabled by an-
other impairment; or 

(2) Even though your impairment is 
no longer disabling, 

(i) You are participating in an appro-
priate program of vocational rehabili-
tation services, employment services, 
or other support services, as described 
in § 404.327(a) and (b); 

(ii) You began participating in the 
program before the date your disability 
ended; and 

(iii) We have determined under 
§ 404.328 that your completion of the 
program, or your continuation in the 
program for a specified period of time, 
will increase the likelihood that you 
will not have to return to the dis-
ability benefit rolls. 

(d) When the suspension is effective. We 
will suspend your benefits effective 
with the month in which it is deter-
mined in accordance with paragraph 
(b)(2)(i) of this section that your dis-
ability benefits should stop due to your 
failure, without good cause (see 
§ 404.911), to comply with our request 
for necessary information for your con-
tinuing disability review. This review 
is to determine whether or not you 
continue to meet the disability re-
quirements of the law. When we have 
received the information, we will rein-
state your benefits for any previous 
month for which they are otherwise 
payable, and continue with the CDR 
process. 

(e) When we will terminate your bene-
fits. We will terminate your benefits 
following 12 consecutive months of ben-
efit suspension because you did not 
comply with our request for informa-
tion in accordance with paragraph 

(b)(2)(i) of this section. We will count 
the 12-month suspension period from 
the start of the first month that you 
stopped receiving benefits (see para-
graph (d) of this section). This termi-
nation is effective with the start of the 
13th month after the suspension began 
because you failed to cooperate. 

[45 FR 55584, Aug. 20, 1980, as amended at 47 
FR 31543, July 21, 1982; 47 FR 52693, Nov. 23, 
1982; 51 FR 17617, May 14, 1986; 68 FR 40123, 
July 7, 2003; 70 FR 36507, June 24, 2005; 71 FR 
60822, Oct. 17, 2006] 

§ 404.1597 After we make a determina-
tion that you are not now disabled. 

(a) General. If we determine that you 
do not meet the disability require-
ments of the law, your benefits gen-
erally will stop. We will send you a for-
mal written notice telling you why we 
believe you are not disabled and when 
your benefits should stop. If your 
spouse and children are receiving bene-
fits on your social security number, we 
will also stop their benefits and tell 
them why. The notices will explain 
your right to reconsideration if you 
disagree with our determination. How-
ever, your benefits may continue even 
though your impairment is no longer 
disabling, if you are participating in an 
appropriate program of vocational re-
habilitation services, employment 
services, or other support services (see 
§ 404.327). You must have started par-
ticipating in the program before the 
date your disability ended. In addition, 
we must have determined that your 
completion of the program, or your 
continuation in the program for a spec-
ified period of time, will increase the 
likelihood that you will not have to re-
turn to the disability benefit rolls. (See 
§§ 404.316(c), 404.328, 404.337(c), 404.352(d), 
and 404.1586(g).) You may still appeal 
our determination that you are not dis-
abled even though your benefits are 
continuing because of your participa-
tion in an appropriate program of voca-
tional rehabilitation services, employ-
ment services, or other support serv-
ices. You may also appeal a determina-
tion that your completion of the pro-
gram, or your continuation in the pro-
gram for a specified period of time, will 
not increase the likelihood that you 
will not have to return to the dis-
ability benefit rolls and, therefore, you 
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are not entitled to continue to receive 
benefits. 

(b) If we make a determination that 
your physical or mental impairment(s) has 
ceased, did not exist, or is no longer dis-
abling (Medical Cessation Determination). 
If we make a determination that the 
physical or mental impairment(s) on 
the basis of which benefits were pay-
able has ceased, did not exist, or is no 
longer disabling (a medical cessation 
determination), your benefits will stop. 
As described in paragraph (a) of this 
section, you will receive a written no-
tice explaining this determination and 
the month your benefits will stop. The 
written notice will also explain your 
right to appeal if you disagree with our 
determination and your right to re-
quest that your benefits and the bene-
fits, if any, of your spouse or children, 
be continued under § 404.1597a. For the 
purpose of this section, benefits means 
disability cash payments and/or Medi-
care, if applicable. The continued ben-
efit provisions of this section do not 
apply to an initial determination on an 
application for disability benefits, or 
to a determination that you were dis-
abled only for a specified period of 
time. 

[47 FR 31544, July 21, 1982, as amended at 51 
FR 17618, May 14, 1986; 53 FR 29020, Aug. 2, 
1988; 53 FR 39015, Oct. 4, 1988; 70 FR 36507, 
June 24, 2005] 

§ 404.1597a Continued benefits pend-
ing appeal of a medical cessation 
determination. 

(a) General. If we determine that you 
are not entitled to benefits because the 
physical or mental impairment(s) on 
the basis of which such benefits were 
payable is found to have ceased, not to 
have existed, or to no longer be dis-
abling, and you appeal that determina-
tion, you may choose to have your ben-
efits continued pending reconsider-
ation and/or a hearing before an admin-
istrative law judge on the disability 
cessation determination. For the pur-
pose of this entire section, the election 
of continued benefits means the election 
of disability cash payments and/or 
Medicare, if applicable. You can also 
choose to have the benefits continued 
for anyone else receiving benefits based 
on your wages and self-employment in-
come (and anyone else receiving bene-

fits because of your entitlement to ben-
efits based on disability). If you appeal 
a medical cessation under both title II 
and title XVI (a concurrent case), the 
title II claim will be handled in accord-
ance with title II regulations while the 
title XVI claim will be handled in ac-
cordance with the title XVI regula-
tions. 

(b) When the provisions of this section 
are available. (1) Benefits may be con-
tinued under this section only if the 
determination that your physical or 
mental impairment(s) has ceased, has 
never existed, or is no longer disabling 
is made on or after January 12, 1983 (or 
before January 12, 1983, and a timely 
request for reconsideration or a hear-
ing before an administrative law judge 
is pending on that date). 

(2) Benefits may be continued under 
this section only for months beginning 
with January 1983, or the first month 
for which benefits are no longer other-
wise payable following our determina-
tion that your physical or mental im-
pairment(s) has ceased, has never ex-
isted, or is no longer disabling, which-
ever is later. 

(3) Continued payment of benefits 
under this section will stop effective 
with the earlier of: 

(i) The month before the month in 
which an administrative law judge’s 
hearing decision finds that your phys-
ical or mental impairment(s) has 
ceased, has never existed, or is no 
longer disabling or the month before 
the month of a new administrative law 
judge decision (or final action by the 
Appeals Council on the administrative 
law judge’s recommended decision) if 
your case was sent back to an adminis-
trative law judge for further action; or 

(ii) The month before the month no 
timely request for a reconsideration or 
a hearing before an administrative law 
judge is pending. These continued bene-
fits may be stopped or adjusted because 
of certain events (such as work and 
earnings or receipt of worker’s com-
pensation) which occur while you are 
receiving these continued benefits and 
affect your right to receive continued 
benefits. 

(c) Continuation of benefits for anyone 
else pending your appeal. (1) When you 
file a request for reconsideration or 
hearing before an administrative law 
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judge on our determination that your 
physical or mental impairment(s) has 
ceased, has never existed, or is no 
longer disabling, or your case has been 
sent back (remanded) to an administra-
tive law judge for further action, you 
may also choose to have benefits con-
tinue for anyone else who is receiving 
benefits based on your wages and self- 
employment income (and for anyone 
else receiving benefits because of your 
entitlement to benefits based on dis-
ability), pending the outcome of your 
appeal. 

(2) If anyone else is receiving benefits 
based on your wages and self-employ-
ment income, we will notify him or her 
of the right to choose to have his or 
her benefits continue pending the out-
come of your appeal. Such benefits can 
be continued for the time period in 
paragraph (b) of this section only if he 
or she chooses to have benefits contin-
ued and you also choose to have his or 
her benefits continued. 

(d) Statement of choice. When you or 
another party request reconsideration 
under § 404.908(a) or a hearing before an 
administrative law judge under 
§ 404.932(a) on our determination that 
your physical or mental impairment(s) 
has ceased, has never existed, or is no 
longer disabling, or if your case is sent 
back (remanded) to an administrative 
law judge for further action, we will ex-
plain your right to receive continued 
benefits and ask you to complete a 
statement specifying which benefits 
you wish to have continued pending 
the outcome of the reconsideration or 
hearing before an administrative law 
judge. You may elect to receive only 
Medicare benefits during appeal even if 
you do not want to receive continued 
disability benefits. If anyone else is re-
ceiving benefits based on your wages 
and self-employment income (or be-
cause of your entitlement to benefits 
based on disability), we will ask you to 
complete a statement specifying which 
benefits you wish to have continued for 
them, pending the outcome of the re-
quest for reconsideration or hearing be-
fore an administrative law judge. If 
you request appeal but you do not want 
to receive continued benefits, we will 
ask you to complete a statement de-
clining continued benefits indicating 
that you do not want to have your ben-

efits and those of your family, if any, 
continued during the appeal. 

(e) Your spouse’s or children’s state-
ment of choice. If you request, in ac-
cordance with paragraph (d) of this sec-
tion, that benefits also be continued 
for anyone who had been receiving ben-
efits based on your wages and self-em-
ployment, we will send them a written 
notice. The notice will explain their 
rights and ask them to complete a 
statement either declining continued 
benefits, or specifying which benefits 
they wish to have continued, pending 
the outcome of the request for recon-
sideration or a hearing before an ad-
ministrative law judge. 

(f) What you must do to receive contin-
ued benefits pending notice of our recon-
sideration determination. (1) If you want 
to receive continued benefits pending 
the outcome of your request for recon-
sideration, you must request reconsid-
eration and continuation of benefits no 
later than 10 days after the date you 
receive the notice of our initial deter-
mination that your physical or mental 
impairment(s) has ceased, has never 
existed, or is no longer disabling. Re-
consideration must be requested as 
provided in § 404.909, and you must re-
quest continued benefits using a state-
ment in accordance with paragraph (d) 
of this section. 

(2) If you fail to request reconsider-
ation and continued benefits within the 
10-day period required by paragraph 
(f)(1) of this section, but later ask that 
we continue your benefits pending a re-
considered determination, we will use 
the rules in § 404.911 to determine 
whether good cause exists for your fail-
ing to request benefit continuation 
within 10 days after receipt of the no-
tice of the initial cessation determina-
tion. If you request continued benefits 
after the 10-day period, we will con-
sider the request to be timely and will 
pay continued benefits only if good 
cause for delay is established. 

(g) What you must do to receive contin-
ued benefits pending an administrative 
law judge’s decision. (1) To receive con-
tinued benefits pending an administra-
tive law judge’s decision on our recon-
sideration determination, you must re-
quest a hearing and continuation of 
benefits no later than 10 days after the 
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date you receive the notice of our re-
consideration determination that your 
physical or mental impairment(s) has 
ceased, has never existed, or is no 
longer disabling. A hearing must be re-
quested as provided in § 404.933, and you 
must request continued benefits using 
a statement in accordance with para-
graph (d) of this section. 

(2) If you request continued benefits 
pending an administrative law judge’s 
decision but did not request continued 
benefits while we were reconsidering 
the initial cessation determination, 
your benefits will begin effective the 
month of the reconsideration deter-
mination. 

(3) If you fail to request continued 
payment of benefits within the 10-day 
period required by paragraph (g)(1) of 
this section, but you later ask that we 
continue your benefits pending an ad-
ministrative law judge’s decision on 
our reconsidered determination, we 
will use the rules as provided in 
§ 404.911 to determine whether good 
cause exists for your failing to request 
benefit continuation within 10 days 
after receipt of the reconsideration de-
termination. If you request continued 
benefits after the 10-day period, we will 
consider the request to be timely and 
will pay continued benefits only if good 
cause for delay is established. 

(h) What anyone else must do to receive 
continued benefits pending our reconsid-
eration determination or an administra-
tive law judge’s decision. (1) When you or 
another party (see §§ 404.908(a) and 
404.932(a)) request a reconsideration or 
a hearing before an administrative law 
judge on our medical cessation deter-
mination or when your case is sent 
back (remanded) to an administrative 
law judge for further action, you may 
choose to have benefits continue for 
anyone else who is receiving benefits 
based on your wages and self-employ-
ment income. An eligible individual 
must also choose whether or not to 
have his or her benefits continue pend-
ing your appeal by completing a sepa-
rate statement of election as described 
in paragraph (e) of this section. 

(2) He or she must request continu-
ation of benefits no later than 10 days 
after the date he or she receives notice 
of termination of benefits. He or she 
will then receive continued benefits be-

ginning with the later of January 1983, 
or the first month for which benefits 
are no longer otherwise payable fol-
lowing our initial or reconsideration 
determination that your physical or 
mental impairment(s) has ceased, has 
never existed, or is no longer disabling. 
Continued benefits will continue until 
the earlier of: 

(i) The month before the month in 
which an administrative law judge’s 
hearing decision finds that your phys-
ical or mental impairment(s) has 
ceased, has never existed, or is no 
longer disabling or the month before 
the month of the new administrative 
law judge decision (or final action is 
taken by the Appeals Council on the 
administrative law judge’s rec-
ommended decision) if your case was 
sent back to an administrative law 
judge for further action; or 

(ii) The month before the month no 
timely request for a reconsideration or 
a hearing before an administrative law 
judge is pending. These continued bene-
fits may be stopped or adjusted because 
of certain events (such as work and 
earnings or payment of worker’s com-
pensation) which occur while an eligi-
ble individual is receiving continued 
benefits and affect his or her right to 
receive continued benefits. 

(3) If he or she fails to request con-
tinuation of benefits within the 10-day 
period required by this paragraph, but 
requests continuation of benefits at a 
later date, we will use the rules as pro-
vided in § 404.911 to determine whether 
good cause exists for his or her failure 
to request continuation of benefits 
within 10 days after receipt of the no-
tice of termination of his or her bene-
fits. His or her late request will be con-
sidered to be timely and we will pay 
him or her continued benefits only if 
good cause for delay is established. 

(4) If you choose not to have benefits 
continued for anyone else who is re-
ceiving benefits based on your wages 
and self-employment income, pending 
the appeal on our determination, we 
will not continue benefits to him or 
her. 

(i) What you must do when your case is 
remanded to an administrative law judge. 
If we send back (remand) your case to 
an administrative law judge for further 
action under the rules provided in 
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§ 404.977, and the administrative law 
judge’s decision or dismissal order 
issued on your medical cessation ap-
peal is vacated and is no longer in ef-
fect, continued benefits are payable 
pending a new decision by the adminis-
trative law judge or final action is 
taken by the Appeals Council on the 
administrative law judge’s rec-
ommended decision. 

(1) If you (and anyone else receiving 
benefits based on your wages and self- 
employment income or because of your 
disability) previously elected to receive 
continued benefits pending the admin-
istrative law judge’s decision, we will 
automatically start these same contin-
ued benefits again. We will send you a 
notice telling you this, and that you do 
not have to do anything to have these 
same benefits continued until the 
month before the month the new deci-
sion of order of dismissal is issued by 
the administrative law judge or until 
the month before the month the Ap-
peals Council takes final action on the 
administrative law judge’s rec-
ommended decision. These benefits will 
begin again with the first month of 
nonpayment based on the prior admin-
istrative law judge hearing decision or 
dismissal order. Our notice explaining 
reinstatement of continued benefits 
will also tell you to report to us any 
changes or events that affect your re-
ceipt of benefits. 

(2) After we automatically reinstate 
your continued benefits as described in 
paragraph (h)(1) of this section, we will 
contact you to determine if any adjust-
ment is required to the amount of con-
tinued benefits payable due to events 
that affect the right to receive benefits 
involving you, your spouse and/or chil-
dren. If you have returned to work, we 
will request additional information 
about this work activity. If you are 
working, your continued benefits will 
not be stopped while your appeal of the 
medical cessation of disability is still 
pending unless you have completed a 
trial work period and are engaging in 
substantial gainful activity. In this 
event, we will suspend your continued 
benefits. If any other changes have oc-
curred which would require a reduction 
in benefit amounts, or nonpayment of 
benefits, we will send an advance no-
tice to advise of any adverse change be-

fore the adjustment action is taken. 
The notice will also advise you of the 
right to explain why these benefits 
should not be adjusted or stopped. You 
will also receive a written notice of our 
determination. The notice will also ex-
plain your right to reconsideration if 
you disagree with this determination. 

(3) If the final decision on your ap-
peal of your medical cessation is a fa-
vorable one, we will send you a written 
notice in which we will advise you of 
your right to benefits, if any, before 
you engaged in substantial gainful ac-
tivity and to reentitlement should you 
stop performing substantial gainful ac-
tivity. If you disagree with our deter-
mination, you will have the right to 
appeal this decision. 

(4) If the final decision on your ap-
peal of your medical cessation is an un-
favorable one (the cessation is af-
firmed), you will also be sent a written 
notice advising you of our determina-
tion, and your right to appeal if you 
think we are wrong. 

(5) If you (or the others receiving 
benefits based on your wages and self- 
employment income or because of your 
disability) did not previously elect to 
have benefits continued pending an ad-
ministrative law judge decision, and 
you now want to elect continued bene-
fits, you must request to do so no later 
than 10 days after you receive our no-
tice telling you about continued bene-
fits. If you fail to request continued 
benefits within the 10-day period re-
quired by paragraph (f)(1) of this sec-
tion, but later ask that we continue 
your benefits pending an administra-
tive law judge remand decision, we will 
use the rules in § 404.911 to determine 
whether good cause exists for your fail-
ing to request benefit continuation 
within 10 days after receipt of the no-
tice telling you about benefit continu-
ation. We will consider the request to 
be timely and will pay continued bene-
fits only if good cause for delay is es-
tablished. If you make this new elec-
tion, benefits may begin with the 
month of the order sending (remand-
ing) your case back to the administra-
tive law judge. Before we begin to pay 
you continued benefits as described in 
paragraph (h)(1) of this section we will 

VerDate Mar<15>2010 11:05 Jun 13, 2011 Jkt 223063 PO 00000 Frm 00462 Fmt 8010 Sfmt 8010 Y:\SGML\223063.XXX 223063jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



453 

Social Security Administration § 404.1597a 

contact you to determine if any adjust-
ment is required to the amount of con-
tinued benefits payable due to events 
which may affect your right to bene-
fits. If you have returned to work, we 
will request additional information 
about this work activity. If you are 
working, continued benefits may be 
started and will not be stopped because 
of your work while your appeal of the 
medical cessation of your disability is 
still pending unless you have com-
pleted a trial work period and are en-
gaging in substantial gainful activity. 
If any changes have occurred which es-
tablish a basis for not paying contin-
ued benefits or a reduction in benefit 
amount, we will send you a notice ex-
plaining the adjustment or the reason 
why we cannot pay continued benefits. 
The notice will also explain your right 
to reconsideration if you disagree with 
this determination. If the final deci-
sion on your appeal of your medical 
cessation is a favorable one, we will 
send you a written notice in which we 
will advise you of your right to bene-
fits, if any, before you engaged in sub-
stantial gainful activity and to reenti-
tlement should you stop performing 
substantial gainful activity. If you dis-
agree with our determination, you will 
have the right to appeal this decision. 
If the final decision on your appeal of 
your medical cessation is an unfavor-
able one (the cessation is affirmed), 
you will also be sent a written notice 
advising you of our determination, and 
your right to appeal if you think we 
are wrong. 

(6) If a court orders that your case be 
sent back to us (remanded) and your 
case is sent to an administrative law 
judge for further action under the rules 
provided in § 404.983, the administrative 
law judge’s decision or dismissal order 
on your medical cessation appeal is va-
cated and is no longer in effect. Contin-
ued benefits are payable to you and 
anyone else receiving benefits based on 
your wages and self-employment in-
come or because of your disability 
pending a new decision by the adminis-
trative law judge or final action is 
taken by the Appeals Council on the 
administrative law judge’s rec-
ommended decision. In these court-re-
manded cases reaching the administra-
tive law judge, we will follow the same 

rules provided in paragraphs (i) (1), (2), 
(3), (4) and (5) of this section. 

(j) Responsibility to pay back continued 
benefits. (1) If the final decision of the 
Commissioner affirms the determina-
tion that you are not entitled to bene-
fits, you will be asked to pay back any 
continued benefits you receive. How-
ever, as described in the overpayment 
recovery and waiver provisions of sub-
part F of this part, you will have the 
right to ask that you not be required to 
pay back the benefits. You will not be 
asked to pay back any Medicare bene-
fits you received during the appeal. 

(2) Anyone else receiving benefits 
based on your wages and self-employ-
ment income (or because of your dis-
ability) will be asked to pay back any 
continued benefits he or she received if 
the determination that your physical 
or mental impairment(s) has ceased, 
has never existed, or is no longer dis-
abling, is not changed by the final deci-
sion of the Commissioner. However, he 
or she will have the right to ask that 
he or she not be required to pay them 
back, as described in the overpayment 
recovery and waiver provisions of sub-
part F of this part. He or she will not 
be asked to pay back any Medicare 
benefits he or she received during the 
appeal. 

(3) Waiver of recovery of an overpay-
ment resulting from the continued ben-
efits paid to you or anyone else receiv-
ing benefits based on your wages and 
self-employment income (or because of 
your disability) may be considered as 
long as the determination was appealed 
in good faith. It will be assumed that 
such appeal is made in good faith and, 
therefore, any overpaid individual has 
the right to waiver consideration unless 
such individual fails to cooperate in 
connection with the appeal, e.g., if the 
individual fails (without good reason) 
to give us medical or other evidence we 
request, or to go for a physical or men-
tal examination when requested by us, 
in connection with the appeal. In deter-
mining whether an individual has good 
cause for failure to cooperate and, 
thus, whether an appeal was made in 
good faith, we will take into account 
any physical, mental, educational, or 
linguistic limitations (including any 
lack of facility with the English lan-
guage) the individual may have which 
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may have caused the individual’s fail-
ure to cooperate. 

[53 FR 29020, Aug. 2, 1988; 53 FR 39015, Oct. 4, 
1988, as amended at 57 FR 1383, Jan. 14, 1992; 
59 FR 1635, Jan. 12, 1994; 62 FR 38451, July 18, 
1997; 65 FR 16814, Mar. 30, 2000] 

§ 404.1598 If you become disabled by 
another impairment(s). 

If a new severe impairment(s) begins 
in or before the month in which your 
last impairment(s) ends, we will find 
that your disability is continuing. The 
new impairment(s) need not be ex-
pected to last 12 months or to result in 
death, but it must be severe enough to 
keep you from doing substantial gain-
ful activity, or severe enough so that 
you are still disabled under § 404.1594. 

[50 FR 50136, Dec. 6, 1985] 

§ 404.1599 Work incentive experiments 
and rehabilitation demonstration 
projects in the disability program. 

(a) Authority and purpose. Section 
505(a) of the Social Security Disability 
Amendments of 1980, Pub. L. 96–265, di-
rects the Commissioner to develop and 
conduct experiments and demonstra-
tion projects designed to provide more 
cost-effective ways of encouraging dis-
abled beneficiaries to return to work 
and leave benefit rolls. These experi-
ments and demonstration projects will 
test the advantages and disadvantages 
of altering certain limitations and con-
ditions that apply to title II disabled 
beneficiaries. The objective of all work 
incentive experiments or rehabilitation 
demonstrations is to determine wheth-
er the alternative requirements will 
save Trust Fund monies or otherwise 
improve the administration of the dis-
ability program established under title 
II of the Act. 

(b) Altering benefit requirements, limita-
tions or conditions. Notwithstanding 
any other provision of this part, the 
Commissioner may waive compliance 
with the entitlement and payment re-
quirements for disabled beneficiaries to 
carry our experiments and demonstra-
tion projects in the title II disability 
program. The projects involve altering 
certain limitations and conditions that 
currently apply to applicants and bene-
ficiaries to test their effect on the pro-
gram. 

(c) Applicability and scope—(1) Partici-
pants and nonparticipants. If you are se-
lected to participate in an experiment 
or demonstration project, we may tem-
porarily set aside one or more of the 
current benefit entitlement or pay-
ment requirements, limitations or con-
ditions and apply alternative provi-
sions to you. We may also modify cur-
rent methods of administering the Act 
as part of a project and apply alter-
native procedures or policies to you. 
The alternative provisions or methods 
of administration used in the projects 
will not disadvantage you in contrast 
to current provisions, procedures or 
policies. If you are not selected to par-
ticipate in the experiments or dem-
onstration projects (or if you are 
placed in a control group which is not 
subject to alternative requirements 
and methods) we will continue to apply 
to you the current benefit entitlement 
and payment requirements, limitations 
and conditions and methods of admin-
istration in the title II disability pro-
gram. 

(2) Alternative provisions or methods of 
administration. The alternative provi-
sions or methods of administration 
that apply to you in an experiment or 
demonstration project may include 
(but are not limited to) one or more of 
the following: 

(i) Reducing your benefits (instead of 
not paying) on the basis of the amount 
of your earnings in excess of the SGA 
amount; 

(ii) Extending your benefit eligibility 
period that follows 9 months of trial 
work, perhaps coupled with benefit re-
ductions related to your earnings; 

(iii) Extending your Medicare bene-
fits if you are severely impaired and re-
turn to work even though you may not 
be entitled to monthly cash benefits; 

(iv) Altering the 24-month waiting 
period for Medicare entitlement; and 

(v) Stimulating new forms of reha-
bilitation. 

(d) Selection of participants. We will 
select a probability sample of partici-
pants for the work incentive experi-
ments and demonstration projects from 
newly awarded beneficiaries who meet 
certain pre-selection criteria (for ex-
ample, individuals who are likely to be 
able to do substantial work despite 
continuing severe impairments). These 

VerDate Mar<15>2010 11:05 Jun 13, 2011 Jkt 223063 PO 00000 Frm 00464 Fmt 8010 Sfmt 8010 Y:\SGML\223063.XXX 223063jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



455 

Social Security Administration Pt. 404, Subpt. P, App. 1 

criteria are designed to provide larger 
subsamples of beneficiaries who are not 
likely either to recover medically or 
die. Participants may also be selected 
from persons who have been receiving 
DI benefits for 6 months or more at the 
time of selection. 

(e) Duration of experiments and dem-
onstration projects. A notice describing 
each experiment or demonstration 
project will be published in the FED-
ERAL REGISTER before each experiment 
or project is placed in operation. The 
work incentive experiments and reha-
bilitation demonstrations will be acti-
vated in 1982. A final report on the re-
sults of the experiments and projects is 
to be completed and transmitted to 
Congress by June 9, 1993. However, the 
authority for the experiments and dem-
onstration projects will not terminate 
at that time. Some of the alternative 
provisions or methods of administra-
tion may continue to apply to partici-
pants in an experiment or demonstra-
tion project beyond that date in order 
to assure the validity of the research. 
Each experiment and demonstration 
project will have a termination date 
(up to 10 years from the start of the ex-
periment or demonstration project). 

[48 FR 7575, Feb. 23, 1983, as amended at 52 
FR 37605, Oct. 8, 1987; 55 FR 51687, Dec. 17, 
1990; 62 FR 38451, July 18, 1997] 

APPENDIX 1 TO SUBPART P OF PART 404— 
LISTING OF IMPAIRMENTS 

The body system listings in parts A and B 
of the Listing of Impairments will no longer 
be effective on the following dates unless ex-
tended by the Commissioner or revised and 
promulgated again. 
1. Growth Impairment (100.00): July 2, 2012. 
2. Musculoskeletal System (1.00 and 101.00): 

February 18, 2013. 
3. Special Senses and Speech (2.00 and 102.00): 

August 3, 2015. 
4. Respiratory System (3.00 and 103.00): July 

2, 2012. 
5. Cardiovascular System (4.00 and 104.00): 

February 18, 2013. 
6. Digestive System (5.00 and 105.00): October 

19, 2012. 
7. Genitourinary Impairments (6.00 and 

106.00): September 6, 2013. 
8. Hematological Disorders (7.00 and 107.00): 

July 2, 2012. 
9. Skin Disorders (8.00 and 108.00): July 9, 

2012. 
10. Endocrine System (9.00 and 109.00): July 2, 

2012. 

11. Impairments That Affect Multiple Body 
Systems (10.00 and 110.00): October 31, 
2013 

12. Neurological (11.00 and 111.00): July 2, 
2012. 

13. Mental Disorders (12.00 and 112.00): July 2, 
2012. 

14. Malignant Neoplastic Diseases (13.00 and 
113.00): November 5, 2017 

15. Immune System Disorders (14.00 and 
114.00): June 16, 2016. 

Part A 

Criteria applicable to individuals age 18 
and over and to children under age 18 where 
criteria are appropriate. 

Sec. 
1.00 Musculoskeletal System. 
2.00 Special Senses and Speech. 
3.00 Respiratory System. 
4.00 Cardiovascular System. 
5.00 Digestive System. 
6.00 Genitourinary Impairments. 
7.00 Hematological Disorders. 
8.00 Skin Disorders. 
9.00 Endocrine System. 
10.00 Impairments That Affect Multiple Body 

Systems. 
11.00 Neurological. 
12.00 Mental Disorders. 
13.00 Malignant Neoplastic Diseases. 
14.00 Immune System Disorders. 

1.00 MUSCULOSKELETAL SYSTEM 

A. Disorders of the musculoskeletal system 
may result from hereditary, congenital, or 
acquired pathologic processes. Impairments 
may result from infectious, inflammatory, 
or degenerative processes, traumatic or de-
velopmental events, or neoplastic, vascular, 
or toxic/metabolic diseases. 

B. Loss of function. 
1. General. Under this section, loss of func-

tion may be due to bone or joint deformity 
or destruction from any cause; miscellaneous 
disorders of the spine with or without 
radiculopathy or other neurological deficits; 
amputation; or fractures or soft tissue inju-
ries, including burns, requiring prolonged pe-
riods of immobility or convalescence. The 
provisions of 1.02 and 1.03 notwithstanding, 
inflammatory arthritis is evaluated under 
14.09 (see 14.00D6). Impairments with neuro-
logical causes are to be evaluated under 
11.00ff. 

2. How We Define Loss of Function in These 
Listings 

a. General. Regardless of the cause(s) of a 
musculoskeletal impairment, functional loss 
for purposes of these listings is defined as 
the inability to ambulate effectively on a 
sustained basis for any reason, including 
pain associated with the underlying mus-
culoskeletal impairment, or the inability to 
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