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20 CFR Ch. III (4–1–11 Edition) § 404.1216 

§ 404.1216 Modification of agreement 
to correct an error. 

(a) General. If an agreement or modi-
fication contains an error, the State 
may correct the error by a subsequent 
modification to the agreement. For ex-
ample, the agreement or modification 
incorrectly lists a covered service as an 
optionally excluded service or shows an 
improper effective date of coverage. In 
correcting this type of error, which af-
fects the extent of coverage, the State 
must submit a modification along with 
evidence to establish that the error oc-
curred. However, a modification is not 
needed to correct minor typographical 
or clerical errors. For example, an 
agreement or modification incorrectly 
lists School District No. 12 as School 
District No. 13. This type of error can 
be corrected based on a written request 
from the appropriate official of the 
State or interstate instrumentality. 

(b) Correction of errors involving erro-
neous reporting to the IRS—for wages 
paid prior to 1987. Where a State or po-
litical subdivision makes reports and 
payments to the Internal Revenue 
Service under the provisions of the 
Federal Insurance Contributions Act 
which apply to employees in private 
employment in the mistaken belief 
that this action would provide cov-
erage for its employees, the State may 
provide the desired coverage for those 
same periods of time by a subsequent 
modification to its agreement. If State 
law permits, the State may make that 
coverage effective with the first day of 
the first period for which the erroneous 
reports and payments were made. (In 
this instance, the limitation on retro-
active coverage described in 
§ 404.1215(d) is not applicable.) Where 
the State does not want to provide 
such retroactive coverage or is not per-
mitted to do so by State law, the State 
may provide the coverage for the af-
fected coverage group as of a specified 
date (§ 404.1215(b)). The coverage would 
then apply to the services performed by 
individuals as members of the coverage 
group 

(1) Who were employees on that date, 
and 

(2) Whose wages were erroneously re-
ported to IRS, and 

(3) For whom a refund of FICA taxes 
has not been obtained at the time the 
Commissioner. 

(Approved by the Office of Management and 
Budget under control number 0960–0425) 

[53 FR 32976, Aug. 29, 1988, as amended at 62 
FR 38451, July 18, 1997; 66 FR 28836, May 25, 
2001] 

§ 404.1217 Continuation of coverage. 
The coverage of State and local gov-

ernment employees continues as fol-
lows: 

(a) Absolute coverage group. Generally, 
the services of an employee covered as 
a part of an absolute coverage group 
(see § 404.1205) continue to be covered 
indefinitely. A position covered as a 
part of an absolute coverage group con-
tinues to be covered even if the posi-
tion later comes under a retirement 
system. This includes policemen’s and 
firemen’s positions which are covered 
with an absolute coverage group. 

(b) Retirement system coverage group. 
Generally, the services of employees in 
positions covered as a part of a retire-
ment system coverage group continue 
to be covered indefinitely. For a retire-
ment system coverage group made up 
of members who chose coverage, a posi-
tion continues to be covered until it is 
removed from the retirement system 
and is no longer occupied by a member 
who chose coverage or by a new mem-
ber of the system. Coverage is not ter-
minated because the positions are later 
covered under additional retirement 
systems or removed from coverage 
under a retirement system, or because 
the retirement system is abolished 
with respect to the positions. However, 
if the retirement system has been abol-
ished, newly created or reclassified po-
sitions or positions in a newly created 
political subdivision cannot be covered 
as a part of the retirement system cov-
erage group. If the retirement system 
is not abolished, a newly created or re-
classified position is a part of the cov-
erage group if the position would have 
been a part of the group had it existed 
earlier. If the retirement system cov-
erage group is made up of members 
who chose coverage, the newly created 
or reclassified position is a part of the 
coverage group if it is occupied by a 
member who chose coverage or by a 
new member. 
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