
131 

Social Security Administration § 404.355 

amount if he or she has died. The 
amount of your monthly benefit may 
change as explained in § 404.304. 

(b) Entitlement to more than one ben-
efit. If you are entitled to a child’s ben-
efit on more than one person’s earnings 
record, you will ordinarily receive only 
the benefit payable on the record with 
the highest primary insurance amount. 
If your benefit before any reduction 
would be larger on an earnings record 
with a lower primary insurance 
amount and no other person entitled to 
benefits on any earnings record would 
receive a smaller benefit as a result of 
your receiving benefits on the record 
with the lower primary insurance 
amount, you will receive benefits on 
that record. See § 404.407(d) for a fur-
ther explanation. If you are entitled to 
a child’s benefit and to other depend-
ent’s or survivor’s benefits, you can re-
ceive only the highest of the benefits. 

[44 FR 34481, June 15, 1979; 44 FR 56691, Oct. 
2, 1979, as amended at 48 FR 21928, May 16, 
1983; 51 FR 12606, Apr. 14, 1986; 61 FR 38363, 
July 24, 1996] 

§ 404.354 Your relationship to the in-
sured. 

You may be related to the insured 
person in one of several ways and be 
entitled to benefits as his or her child, 
i.e., as a natural child, legally adopted 
child, stepchild, grandchild, 
stepgrandchild, or equitably adopted 
child. For details on how we determine 
your relationship to the insured per-
son, see §§ 404.355 through 404.359. 

[63 FR 57593, Oct. 28, 1998] 

§ 404.355 Who is the insured’s natural 
child? 

(a) Eligibility as a natural child. You 
may be eligible for benefits as the in-
sured’s natural child if any of the fol-
lowing conditions is met: 

(1) You could inherit the insured’s 
personal property as his or her natural 
child under State inheritance laws, as 
described in paragraph (b) of this sec-
tion. 

(2) You are the insured’s natural 
child and the insured and your mother 
or father went through a ceremony 
which would have resulted in a valid 
marriage between them except for a 
‘‘legal impediment’’ as described in 
§ 404.346(a). 

(3) You are the insured’s natural 
child and your mother or father has 
not married the insured, but the in-
sured has either acknowledged in writ-
ing that you are his or her child, been 
decreed by a court to be your father or 
mother, or been ordered by a court to 
contribute to your support because you 
are his or her child. If the insured is de-
ceased, the acknowledgment, court de-
cree, or court order must have been 
made or issued before his or her death. 
To determine whether the conditions of 
entitlement are met throughout the 
first month as stated in § 404.352(a), the 
written acknowledgment, court decree, 
or court order will be considered to 
have occurred on the first day of the 
month in which it actually occurred. 

(4) Your mother or father has not 
married the insured but you have evi-
dence other than the evidence de-
scribed in paragraph (a)(3) of this sec-
tion to show that the insured is your 
natural father or mother. Additionally, 
you must have evidence to show that 
the insured was either living with you 
or contributing to your support at the 
time you applied for benefits. If the in-
sured is not alive at the time of your 
application, you must have evidence to 
show that the insured was either living 
with you or contributing to your sup-
port when he or she died. See § 404.366 
for an explanation of the terms ‘‘living 
with’’ and ‘‘contributions for support.’’ 

(b) Use of State Laws—(1) General. To 
decide whether you have inheritance 
rights as the natural child of the in-
sured, we use the law on inheritance 
rights that the State courts would use 
to decide whether you could inherit a 
child’s share of the insured’s personal 
property if the insured were to die 
without leaving a will. If the insured is 
living, we look to the laws of the State 
where the insured has his or her perma-
nent home when you apply for benefits. 
If the insured is deceased, we look to 
the laws of the State where the insured 
had his or her permanent home when 
he or she died. If the insured’s perma-
nent home is not or was not in one of 
the 50 States, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
American Samoa, or the Northern Mar-
iana Islands, we will look to the laws of 
the District of Columbia. For a defini-
tion of permanent home, see § 404.303. 
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For a further discussion of the State 
laws we use to determine whether you 
qualify as the insured’s natural child, 
see paragraphs (b)(3) and (b)(4) of this 
section. If these laws would permit you 
to inherit the insured’s personal prop-
erty as his or her child, we will con-
sider you the child of the insured. 

(2) Standards. We will not apply any 
State inheritance law requirement that 
an action to establish paternity must 
be taken within a specified period of 
time measured from the worker’s death 
or the child’s birth, or that an action 
to establish paternity must have been 
started or completed before the work-
er’s death. If applicable State inherit-
ance law requires a court determina-
tion of paternity, we will not require 
that you obtain such a determination 
but will decide your paternity by using 
the standard of proof that the State 
court would use as the basis for a de-
termination of paternity. 

(3) Insured is living. If the insured is 
living, we apply the law of the State 
where the insured has his or her perma-
nent home when you file your applica-
tion for benefits. We apply the version 
of State law in effect when we make 
our final decision on your application 
for benefits. If you do not qualify as a 
child of the insured under that version 
of State law, we look at all versions of 
State law that were in effect from the 
first month for which you could be en-
titled to benefits up until the time of 
our final decision and apply the version 
of State law that is most beneficial to 
you. 

(4) Insured is deceased. If the insured 
is deceased, we apply the law of the 
State where the insured had his or her 
permanent home when he or she died. 
We apply the version of State law in ef-
fect when we make our final decision 
on your application for benefits. If you 
do not qualify as a child of the insured 
under that version of State law, we will 
apply the version of State law that was 
in effect at the time the insured died, 
or any version of State law in effect 
from the first month for which you 
could be entitled to benefits up until 
our final decision on your application. 
We will apply whichever version is 
most beneficial to you. We use the fol-
lowing rules to determine the law in ef-
fect as of the date of death: 

(i) If a State inheritance law enacted 
after the insured’s death indicates that 
the law would be retroactive to the 
time of death, we will apply that law; 
or 

(ii) If the inheritance law in effect at 
the time of the insured’s death was 
later declared unconstitutional, we will 
apply the State law which superseded 
the unconstitutional law. 

[63 FR 57593, Oct. 28, 1998] 

§ 404.356 Who is the insured’s legally 
adopted child? 

You may be eligible for benefits as 
the insured’s child if you were legally 
adopted by the insured. If you were le-
gally adopted after the insured’s death 
by his or her surviving spouse you may 
also be considered the insured’s legally 
adopted child. We apply the adoption 
laws of the State or foreign country 
where the adoption took place, not the 
State inheritance laws described in 
§ 404.355, to determine whether you are 
the insured’s legally adopted child. 

[44 FR 34481, June 15, 1979, as amended at 63 
FR 57594, Oct. 28, 1998] 

§ 404.357 Who is the insured’s step-
child? 

You may be eligible for benefits as 
the insured’s stepchild if, after your 
birth, your natural or adopting parent 
married the insured. You also may be 
eligible as a stepchild if you were con-
ceived prior to the marriage of your 
natural parent to the insured but were 
born after the marriage and the in-
sured is not your natural parent. The 
marriage between the insured and your 
parent must be a valid marriage under 
State law or a marriage which would 
be valid except for a legal impediment 
described in § 404.346(a). If the insured 
is alive when you apply, you must have 
been his or her stepchild for at least 1 
year immediately preceding the day 
you apply. For purposes of determining 
whether the conditions of entitlement 
are met throughout the first month as 
stated in § 404.352(a)(2)(i), you will be 
considered to meet the one year dura-
tion requirement throughout the 
month in which the anniversary of the 
marriage occurs. If the insured is not 
alive when you apply, you must have 
been his or her stepchild for at least 9 
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