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20 CFR Ch. IX (4–1–11 Edition) § 1002.6 

§ 1002.6 What types of service in the 
uniformed services are covered by 
USERRA? 

USERRA’s definition of ‘‘service in 
the uniformed services’’ covers all cat-
egories of military training and serv-
ice, including duty performed on a vol-
untary or involuntary basis, in time of 
peace or war. Although most often un-
derstood as applying to National Guard 
and reserve military personnel, 
USERRA also applies to persons serv-
ing in the active components of the 
Armed Forces. Certain types of service 
specified in 42 U.S.C. 300hh-11 by mem-
bers of the National Disaster Medical 
System are covered by USERRA. 

§ 1002.7 How does USERRA relate to 
other laws, public and private con-
tracts, and employer practices? 

(a) USERRA establishes a floor, not a 
ceiling, for the employment and reem-
ployment rights and benefits of those 
it protects. In other words, an em-
ployer may provide greater rights and 
benefits than USERRA requires, but no 
employer can refuse to provide any 
right or benefit guaranteed by 
USERRA. 

(b) USERRA supersedes any State 
law (including any local law or ordi-
nance), contract, agreement, policy, 
plan, practice, or other matter that re-
duces, limits, or eliminates in any 
manner any right or benefit provided 
by USERRA, including the establish-
ment of additional prerequisites to the 
exercise of any USERRA right or the 
receipt of any USERRA benefit. For ex-
ample, an employment contract that 
determines seniority based only on ac-
tual days of work in the place of em-
ployment would be superseded by 
USERRA, which requires that senior-
ity credit be given for periods of ab-
sence from work due to service in the 
uniformed services. 

(c) USERRA does not supersede, nul-
lify or diminish any Federal or State 
law (including any local law or ordi-
nance), contract, agreement, policy, 
plan, practice, or other matter that es-
tablishes an employment right or ben-
efit that is more beneficial than, or is 
in addition to, a right or benefit pro-
vided under the Act. For example, al-
though USERRA does not require an 
employer to pay an employee for time 

away from work performing service, an 
employer policy, plan, or practice that 
provides such a benefit is permissible 
under USERRA. 

(d) If an employer provides a benefit 
that exceeds USERRA’s requirements 
in one area, it cannot reduce or limit 
other rights or benefits provided by 
USERRA. For example, even though 
USERRA does not require it, an em-
ployer may provide a fixed number of 
days of paid military leave per year to 
employees who are members of the Na-
tional Guard or Reserve. The fact that 
it provides such a benefit, however, 
does not permit an employer to refuse 
to provide an unpaid leave of absence 
to an employee to perform service in 
the uniformed services in excess of the 
number of days of paid military leave. 

Subpart B—Anti-Discrimination 
and Anti-Retaliation 

PROTECTION FROM EMPLOYER 
DISCRIMINATION AND RETALIATION 

§ 1002.18 What status or activity is pro-
tected from employer discrimina-
tion by USERRA? 

An employer must not deny initial 
employment, reemployment, retention 
in employment, promotion, or any ben-
efit of employment to an individual on 
the basis of his or her membership, ap-
plication for membership, performance 
of service, application for service, or 
obligation for service in the uniformed 
services. 

§ 1002.19 What activity is protected 
from employer retaliation by 
USERRA? 

An employer must not retaliate 
against an individual by taking any ad-
verse employment action against him 
or her because the individual has taken 
an action to enforce a protection af-
forded any person under USERRA; tes-
tified or otherwise made a statement in 
or in connection with a proceeding 
under USERRA; assisted or partici-
pated in a USERRA investigation: or, 
exercised a right provided for by 
USERRA. 
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