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specific instructions provided by the 
CO; and 

(4) State that if the employer does 
not request administrative review in 
accordance with § 655.33, the denial is 
final and the Department will not fur-
ther consider that application for tem-
porary alien nonagricultural labor cer-
tification. 

(f) Partial certification. The CO may, 
in his/her discretion, and to ensure 
compliance with all statutory and reg-
ulatory requirements, issue a partial 
certification, reducing either the pe-
riod of need, the number of H–2B posi-
tions being requested, or both, based 
upon information the CO receives in 
the course of processing the temporary 
labor certification application, an RFI, 
or otherwise. If a partial labor certifi-
cation is issued, the Final Determina-
tion letter will: 

(1) State the reason(s) for which ei-
ther the period of need and/or the num-
ber of H–2B positions requested has 
been reduced, citing the relevant regu-
latory standards and/or special proce-
dures; 

(2) If applicable, address the avail-
ability of U.S. workers in the occupa-
tion; 

(3) Offer the employer an opportunity 
to request administrative review of the 
partial labor certification available 
under § 655.33; and 

(4) State that if the employer does 
not request administrative review in 
accordance with § 655.33, the partial 
labor certification is final and the De-
partment will not further consider that 
application for temporary non-
agricultural labor certification. 

§ 655.33 Administrative review. 

(a) Request for review. If a temporary 
labor certification is denied, in whole 
or in part, under § 655.32, the employer 
may request review of the denial by the 
BALCA. The request for review: 

(1) Must be sent to the BALCA, with 
a copy simultaneously sent to the CO 
who denied the application, within 10 
calendar days of the date of determina-
tion; 

(2) Must clearly identify the par-
ticular temporary labor certification 
determination for which review is 
sought; 

(3) Must set forth the particular 
grounds for the request; 

(4) Must include a copy of the Final 
Determination; and 

(5) May contain only legal argument 
and such evidence as was actually sub-
mitted to the CO in support of the ap-
plication. 

(b) Upon the receipt of a request for 
review, the CO shall, within 5 business 
days assemble and submit the Appeal 
File using means to ensure same day or 
overnight delivery, to the BALCA, the 
employer, and the Associate Solicitor 
for Employment and Training Legal 
Services, Office of the Solicitor, U.S. 
Department of Labor. 

(c) Within 5 business days of receipt 
of the Appeal File, the counsel for the 
CO may submit, using means to ensure 
same day or overnight delivery, a brief 
in support of the CO’s decision. 

(d) The Chief Administrative Law 
Judge may designate a single member 
or a three member panel of the BALCA 
to consider a particular case. 

(e) The BALCA must review a denial 
of temporary labor certification only 
on the basis of the Appeal File, the re-
quest for review, and any legal briefs 
submitted and must: 

(1) Affirm the denial of the tem-
porary labor certification; or 

(2) Direct the CO to grant the certifi-
cation; or 

(3) Remand to the CO for further ac-
tion. 

(f) The BALCA should notify the em-
ployer, the CO, and counsel for the CO 
of its decision within 5 business days of 
the submission of the CO’s brief or 10 
days after receipt of the Appeal File, 
whichever is earlier, using means to 
ensure same day or overnight delivery. 

§ 655.34 Validity of temporary labor 
certifications. 

(a) Validity period. A temporary labor 
certification is valid only for the pe-
riod of time between the beginning and 
ending dates of employment, as cer-
tified by the OFLC Administrator on 
the Application for Temporary Employ-
ment Certification. The certification ex-
pires on the last day of authorized em-
ployment. 

(b) Scope of validity. A temporary 
labor certification is valid only for the 
number of H–2B positions, the area of 
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