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§133.655

support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Federal Government’s direct benefit or
use; and

(b) In which substantial involvement
is not expected between the Federal
agency and the recipient when carrying
out the activity contemplated by the
award.

§133.655 Individual.
Individual means a natural person.

§133.660 Recipient.

Recipient means any individual, cor-
poration, partnership, association, unit
of government (except a Federal agen-
cy) or legal entity, however organized,
that receives an award directly from a
Federal agency.

§133.665 State.

State means any of the States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
or any territory or possession of the
United States.

§133.670 Suspension.

Suspension means an action taken by
a Federal agency that immediately
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of
an investigation and any judicial or ad-
ministrative proceedings that may
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart
9.4) and the common rule, Government-
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award.

PART 134—EQUAL ACCESS TO
JUSTICE ACT; IMPLEMENTATION
Subpart A—General Provisions
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AUTHORITY: Sec. 203(a)(1), Pub. L. 96-481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 46 FR 58301, Dec. 1, 1981, unless
otherwise noted.

Subpart A—General Provisions

§134.1 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called ‘‘the Act” in this
part), provides for the award of attor-
ney fees and other expenses to eligible
individuals and entities who are parties
to certain administrative proceedings
(called ‘“‘adversary adjudications’) be-
fore the Department of State. An eligi-
ble party may receive an award when it
prevails over the Department of State,
unless the Department of State’s posi-
tion in the proceeding was substan-
tially justified or special cir-
cumstances make an award unjust. The
rules in this part describe the parties
eligible for awards and the proceedings
that are covered. They also explain
how to apply for awards, and the proce-
dures and standards that the Depart-
ment will observe to make them.
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§134.2 When the Act applies.

The Act applies to any adversary ad-
judication pending before the Depart-
ment of State at any time between Oc-
tober 1, 1981 and September 30, 1984.
This includes proceedings begun before
October 1, 1981 if final agency action
has not been taken before that date,
and proceedings pending on September
30, 1984, regardless of when they were
initiated or when final agency action
occurs.

§134.3 Proceedings covered.

(a) The Act applies to adversary adju-
dications conducted by the Department
of State. These are adjudications under
5 U.S.C. 5564 in which the position of the
Department of State is presented by an
attorney or other representative who
enters an appearance and participates
in the proceeding. For the Department
of State, the type of proceeding cov-
ered are proceedings relative to con-
trolling export of defense articles
through administrative sanctions pur-
suant to 22 U.S.C. 2778 and 50 U.S.C.
App. 2410 (¢)(2)(B).

(b) The Department of State may
also designate a proceeding not listed
in paragraph (a) of this section as an
adversary adjudication for purposes of
the Act by so stating in an order initi-
ating the proceeding or designating the
matter for hearing. The failure to des-
ignate a proceeding as an adversary ad-
judication shall not preclude the filing
of an application by a party who be-
lieves the proceeding is covered by the
Act; whether the proceeding is covered
will then be an issue for resolution in
proceedings on the application.

(c) If a proceeding includes matters
covered by the Act and matters specifi-
cally excluded from coverage, any
award made will include only fees and
expenses related to covered issues.

§134.4 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show by clear and convincing evi-
dence that it meets all conditions of
eligibility set out in this subpart and
in subpart B and must submit addi-

§134.4

tional information to verify its eligi-
bility upon order by the adjudicative
officer.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $56 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’ rather than a ‘‘sole
owner of an unincorporated business”
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the adjudicative officer determines
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that such treatment would be unjust
and contrary to the purposes of the Act
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of
the applicant other than those de-
scribed in this paragraph constitute
special circumstances that would make
an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

§134.5 Standard for awards.

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding,
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the agency over
which the applicant has prevailed was
substantially justified. The burden of
proof that an award should not be
made to an eligible prevailing appli-
cant is on the Department of State
which may avoid an award by showing
that its position was reasonable in law
and fact.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

§134.6 Allowable fees and expenses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses, even if the
services were made available without
charge or at a reduced rate to the ap-
plicant.

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75.00 per hour. No award to com-
pensate an expert witness may exceed
the highest rate at which the Depart-
ment of State pays expert witnesses,
which is generally $50.00 per hour. How-
ever, an award may also include the
reasonable expenses of the attorney,
agent or witness as a separate item, if
the attorney, agent or witness ordi-
narily charges clients separately for
such expenses.
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(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the adjudicative offi-
cer shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) the time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of applicant’s case.

§134.7 Rulemaking on maximum rates
for attorney fees.

(a) If warranted by an increase in the
cost of living or by special -cir-
cumstances (such as Ilimited avail-
ability of attorneys qualified to handle
certain types of proceedings), the De-
partment of State may adopt regula-
tions providing that attorney fees may
be awarded at a rate higher than $75
per hour in some or all of the types of
proceedings covered by this part. The
Department of State will conduct any
rulemaking proceedings for this pur-
pose under the informal rulemaking
procedures of the Administrative Pro-
cedure Act.

(b) Any person may request the De-
partment of State to initiate a rule-
making proceeding to increase the
maximum rate for attorney fees. The
request should identify the rate the
person believes the Department of
State should establish and the types of
proceedings in which the rate should be
used. It should also explain fully the
reasons why the higher rate is war-
ranted. The Department of State will
respond to the request within 60 days
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after it is filed, by determining to ini-
tiate a rulemaking proceeding, denying
the request, or taking other appro-
priate action.

§134.8 Official authorized to take final
action under the Act.

The Department of State official who
renders the final agency decision in a
covered proceeding is authorized to
take final action on matters pertaining
to the Equal Access to Justice Act as
applied to the proceeding.

Subpart B—Information Required
From Applicants

§134.11 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of the Department of State in
the proceeding that the applicant al-
leges was not substantially justified.
Unless the applicant is an individual,
the application shall also state the
number of employees of the applicant
and describe briefly the type and pur-
pose of its organization or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $1 million (if an
individual) or $56 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualfies under such section; or

(2) It states on the application that it
is a cooperative association as defined
in section 15(a) of the Agricultural
Marketing Act (12 U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant

§134.12

wishes the Department of State to con-
sider in determining whether and in
what amount an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of prejury that the infor-
mation provided in the application is
true and correct.

§134.12 Net worth exhibit.

(a) Bach applicant except a qualifed
tax-exempt organization or cooperative
association must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in §960.4(f)) when
the proceeding was initiated. The ex-
hibit may be in any form convenient to
the applicant that provides full disclo-
sure of the applicant’s and its affili-
ates’ assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in
his part. The adjudicative officer may
require an applicant to file additional
information to determine its eligibility
for an award.

(b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the adjudicative officer in a
sealed envelope labeled ‘‘Confidential
Financial Information’, accompanied
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act, 5 U.S.C. 551(b) (1)-(9),
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on
counsel representing the agency
against which the applicant seeks an
award, but need not be served on any
other party to the proceeding. If the
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adjudicative officer finds that the in-
formation should not be withheld from
disclosure, it shall be placed in the
public record of the proceeding. Other-
wise, any request to inspect or copy
the exhibit shall be disposed of in ac-
cordance with the Department of State
established procedures under the Free-
dom of Information Act, part 6 of this
title.

§134.13 Documentation of fees and ex-
penses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the proceeding by each
individual, a description of the specific
services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
adjudicative officer may require the
applicant to provide vouchers, receipts,
or other substantiation for any ex-
penses claimed.

§134.14 When
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30
days after the Department of State’s
final disposition of the proceeding.

(b) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

(c) For purposes of this rule, final
disposition means the later of (1) the
date on which an initial decision or
other recommended disposition of the
merits of the proceeding by an adju-
dicative officer or intermediate review
board becomes administratively final;

application may be
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(2) issuance of an order disposing of
any petitions for reconsideration of the
Department of State’s final order in
the proceeding; (3) if no petition for re-
consideration is filed, the last date on
which such a petition could have been
filed; or (4) issuance of a final order or
any other final resolution of a pro-
ceeding, such as a settlement or vol-
untary dismissal, which is not subject
to a petition for reconsideration or to a
petition for judicial review; or (5) com-
pletion of judicial action on the under-
lying controversy and any subsequent
Department of State action pursuant
to judicial mandate.

Subpart C—Procedures for
Considering Applications

§134.21 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§134.12(b) for confidential financial in-
formation.

§134.22 Answer to application.

(a) Within 30 days after service of an
application, counsel representing the
Department of State may file an an-
swer to the application. Unless the De-
partment of State counsel requests an
extension of time for filing or files a
statement of intent to negotiate under
paragraph (b) of this section, failure to
file an answer within the 30 day period
may be treated as a consent to the
award requested.

(b) If the Department of State coun-
sel and the applicant believe that the
issues in the fee application can be set-
tled, they may jointly file a statement
of their intent to negotiate a settle-
ment. The filing of this statement shall
extend the time for filing an answer for
an additional 30 days, and further ex-
tensions may be granted by the adju-
dicative officer upon request by De-
partment of State counsel and the ap-
plicant.

(c) The answer shall explain in detail
any objections to the award requested
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and identify the facts relied on in sup-
port of the Department of State posi-
tion. If the answer is based on any al-
leged facts not already in the record of
the proceeding the Department of
State shall include with the answer ei-
ther supporting affidavits or a request
for further proceedings under §134.26.

§134.23 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under §134.26.

§134.24 Comments by other parties.

Any party to a proceeding other than
the applicant and Department of State
may file comments on an application
within 30 days after it is served or on
an answer within 15 days after it is
served. A commenting party may not
participate further in proceedings on
the application unless the adjudicative
officer determines that the public in-
terest requires such participation in
order to permit full exploration of mat-
ters raised in the comment.

§134.25 Settlement.

The applicant and the Department of
State may agree on a proposed settle-
ment of the award before final action
on the application, either in connec-
tion with a settlement of the under-
lying proceeding, or after the under-
lying proceeding has been concluded. If
a prevailing party and Department of
State counsel agree on a proposed set-
tlement of an award before an applica-
tion has been filed, the application
shall be filed with the proposed settle-
ment.

§134.26 Further proceedings.

(a) Ordinarily, the determination of
an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or Depart-
ment of State counsel, or on his or her
own initiative, the adjudicative officer
may order further proceedings, such as
an informal conference, oral argument,
additional written submissions, or an
evidentiary hearing. Such further pro-

§134.29

ceedings shall be held only when nec-
essary for full and fair resolution of the
issues arising from the application, and
shall be conducted as promptly as pos-
sible.

(b) A request that the adjudicative
officer order further proceedings under
this section shall specifically identify
the information sought or the disputed
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues.

§134.27 Decision.

The adjudicative officer shall issue
an initial decision on the application
as promptly as possible after comple-
tion of proceedings on the application.
The decision shall include written
fundings and conclusions on the appli-
cant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the Department of State position was
substantially justified, whether the ap-
plicant unduly protracted the pro-
ceedings, or whether special cir-
cumstances make an award unjust. If
the applicant has sought an award
against the Department of State and
another agency, the decision shall allo-
cate responsibility for payment of any
award made between the Department
of State and the other agency, and
shall explain the reasons for the alloca-
tion made.

§134.28 Further Department of State
review.

Either the applicant or Department
of State counsel may seek review of
the initial decision. If neither the ap-
plicant nor the Department of State
counsel seeks review, the initial deci-
sion shall become a final decision of
the Department of State 30 days after
it is issued. If review is taken the Judi-
cial Officer will issue a final decision
on the application or remand the appli-
cation to the adjudicative officer for
further proceedings.

§134.29 dJudicial review.

Judicial review of final Department
of State decisions on awards as may be
sought as provided in 5 U.S.C. 504(c)(2).
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§134.30 Payment of award.

An applicant seeking payment of an
award shall submit to the Comptroller
or other disbursing official of the De-
partment of State a copy of the final
decision granting the award accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. Re-
quests for payment should be sent to:
Executive Director, Office of the Comp-
troller, Room 1328, Department of
State, 2201 C Street, NW., Washington,
DC 20520. The Department of State will
pay the amount awarded to the appli-
cant within 60 days, unless judicial re-
view of the award or of the underlying
decision of the adversary adjudication
has been sought by the applicant or
any other party to the proceeding.

PART 135—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND COOPERATIVE = AGREE-
MENTS TO STATE AND LOCAL
GOVERNMENTS

Subpart A—General

Sec.
135.1
135.2
135.3
135.4
135.5
135.6
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Scope of subpart.
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Effect on other issuances.
Additions and exceptions.

Subpart B—Pre-Award Requirements

135.10 Forms for applying for grants.

135.11 State plans.

135.12 Special grant or subgrant conditions
for ‘‘high-risk’’ grantees.

Subpart C—Post-Award Requirements

FINANCIAL ADMINISTRATION

135.20 Standards for financial management
systems.

135.21 Payment.

135.22 Allowable costs.

135.23 Period of availability of funds.

135.24 Matching or cost sharing.

135.25 Program income.

135.26 Non-Federal audit.
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135.30
135.31
135.32
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135.35 Subawards to debarred and suspended
parties.

135.36 Procurement.

135.37 Subgrants.

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

135.40 Monitoring and reporting program
performance.

135.41 Financial reporting.

135.42 Retention and access requirements
for records.

135.43 Enforcement.

135.44 Termination for convenience.

Subpart D—After-the-Grant Requirements

135.50 Closeout.
135.51 Later disallowances and adjustments.
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Subpart E—Entitlements [Reserved]

AUTHORITY: 22 U.S.C. 2658.

SOURCE: 53 FR 8049, 8087, Mar. 11, 1988, un-
less otherwise noted.

Subpart A—General

§135.1 Purpose and scope of this part.

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§135.2 Scope of subpart.

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§135.3 Definitions.

As used in this part:

Accrued  expenditures mean  the
charges incurred by the grantee during
a given period requiring the provision
of funds for: (1) Goods and other tan-
gible property received; (2) services
performed by employees, contractors,
subgrantees, subcontractors, and other
payees; and (3) other amounts becom-
ing owed under programs for which no
current services or performance is re-
quired, such as annuities, insurance
claims, and other benefit payments.

Accrued income means the sum of: (1)
Earnings during a given period from
services performed by the grantee and
goods and other tangible property de-
livered to purchasers, and (2) amounts
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