
599 

Office of the Secretary, HUD § 92.253 

in accordance with § 92.203(a)(1)(ii), 
must examine the income of each ten-
ant, in accordance with § 92.203(a)(1)(i), 
every sixth year of the affordability pe-
riod. Otherwise, an owner who accepts 
the tenant’s statement and certifi-
cation in accordance with 
§ 92.203(a)(1)(ii) is not required to exam-
ine the income of tenants in multi-
family or single-family projects unless 
there is evidence that the tenant’s 
written statement failed to completely 
and accurately state information about 
the family’s size or income. 

(i) Over-income tenants. (1) HOME-as-
sisted units continue to qualify as af-
fordable housing despite a temporary 
noncompliance caused by increases in 
the incomes of existing tenants if ac-
tions satisfactory to HUD are being 
taken to ensure that all vacancies are 
filled in accordance with this section 
until the noncompliance is corrected. 

(2) Tenants who no longer qualify as 
low-income families must pay as rent 
the lesser of the amount payable by the 
tenant under State or local law or 30 
percent of the family’s adjusted in-
come, except that tenants of HOME-as-
sisted units that have been allocated 
low-income housing tax credits by a 
housing credit agency pursuant to sec-
tion 42 of the Internal Revenue Code of 
1986 (26 U.S.C. 42) must pay rent gov-
erned by section 42. In addition, in 
projects in which the Home units are 
designated as floating pursuant to 
paragraph (j) of this section, tenants 
who no longer qualify as low-income 
are not required to pay as rent an 
amount that exceeds the market rent 
for comparable, unassisted units in the 
neighborhood. 

(j) Fixed and floating HOME units. In 
a project containing HOME-assisted 
and other units, the participating ju-
risdiction may designate fixed or float-
ing HOME units. This designation must 
be made at the time of project commit-
ment. Fixed units remain the same 
throughout the period of affordability. 
Floating units are changed to maintain 
conformity with the requirements of 
this section during the period of afford-
ability so that the total number of 
housing units meeting the require-
ments of this section remains the 
same, and each substituted unit is 
comparable in terms of size, features, 

and number of bedrooms to the origi-
nally designated HOME-assisted unit. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28929, May 28, 1997; 62 FR 44840, Aug. 22, 
1997] 

§ 92.253 Tenant and participant pro-
tections. 

(a) Lease. The lease between a tenant 
and an owner of rental housing assisted 
with HOME funds must be for not less 
than one year, unless by mutual agree-
ment between the tenant and the 
owner. 

(b) Prohibited lease terms. The lease 
may not contain any of the following 
provisions: 

(1) Agreement to be sued. Agreement 
by the tenant to be sued, to admit 
guilt, or to a judgment in favor of the 
owner in a lawsuit brought in connec-
tion with the lease; 

(2) Treatment of property. Agreement 
by the tenant that the owner may 
take, hold, or sell personal property of 
household members without notice to 
the tenant and a court decision on the 
rights of the parties. This prohibition, 
however, does not apply to an agree-
ment by the tenant concerning disposi-
tion of personal property remaining in 
the housing unit after the tenant has 
moved out of the unit. The owner may 
dispose of this personal property in ac-
cordance with State law; 

(3) Excusing owner from responsibility. 
Agreement by the tenant not to hold 
the owner or the owner’s agents legally 
responsible for any action or failure to 
act, whether intentional or negligent; 

(4) Waiver of notice. Agreement of the 
tenant that the owner may institute a 
lawsuit without notice to the tenant; 

(5) Waiver of legal proceedings. Agree-
ment by the tenant that the owner 
may evict the tenant or household 
members without instituting a civil 
court proceeding in which the tenant 
has the opportunity to present a de-
fense, or before a court decision on the 
rights of the parties; 

(6) Waiver of a jury trial. Agreement 
by the tenant to waive any right to a 
trial by jury; 

(7) Waiver of right to appeal court deci-
sion. Agreement by the tenant to waive 
the tenant’s right to appeal, or to oth-
erwise challenge in court, a court deci-
sion in connection with the lease; and 
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(8) Tenant chargeable with cost of legal 
actions regardless of outcome. Agreement 
by the tenant to pay attorney’s fees or 
other legal costs even if the tenant 
wins in a court proceeding by the 
owner against the tenant. The tenant, 
however, may be obligated to pay costs 
if the tenant loses. 

(c) Termination of tenancy. An owner 
may not terminate the tenancy or 
refuse to renew the lease of a tenant of 
rental housing assisted with HOME 
funds except for serious or repeated 
violation of the terms and conditions 
of the lease; for violation of applicable 
Federal, State, or local law; for com-
pletion of the tenancy period for tran-
sitional housing; or for other good 
cause. To terminate or refuse to renew 
tenancy, the owner must serve written 
notice upon the tenant specifying the 
grounds for the action at least 30 days 
before the termination of tenancy. 

(d) Tenant selection. An owner of rent-
al housing assisted with HOME funds 
must adopt written tenant selection 
policies and criteria that: 

(1) Are consistent with the purpose of 
providing housing for very low-income 
and low-income families; 

(2) Are reasonably related to program 
eligibility and the applicants’ ability 
to perform the obligations of the lease; 

(3) Provide for the selection of ten-
ants from a written waiting list in the 
chronological order of their applica-
tion, insofar as is practicable; and 

(4) Give prompt written notification 
to any rejected applicant of the 
grounds for any rejection. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002] 

§ 92.254 Qualification as affordable 
housing: Homeownership. 

(a) Acquisition with or without rehabili-
tation. Housing that is for acquisition 
by a family must meet the afford-
ability requirements of this paragraph 
(a). 

(1) The housing must be single family 
housing. 

(2) The housing must be modest hous-
ing as follows: 

(i) In the case of acquisition of newly 
constructed housing or standard hous-
ing, the housing has a purchase price 
for the type of single family housing 
that does not exceed 95 percent of the 

median purchase price for the area, as 
described in paragraph (a)(2)(iii) of this 
section. 

(ii) In the case of acquisition with re-
habilitation, the housing has an esti-
mated value after rehabilitation that 
does not exceed 95 percent of the me-
dian purchase price for the area, de-
scribed in paragraph (a)(2)(iii) of this 
section. 

(iii) If a participating jurisdiction in-
tends to use HOME funds for home-
buyer assistance or for rehabilitation 
of owner-occupied single-family prop-
erties, the participating jurisdiction 
may use the Single Family Mortgage 
Limits under Section 203(b) of the Na-
tional Housing Act (12 U.S.C. 1709(b)) 
(which may be obtained from the HUD 
Field Office) or it may determine 95 
percent of the median area purchase 
price for single family housing in the 
jurisdiction, as follows. The partici-
pating jurisdiction must set forth the 
price for different types of single fam-
ily housing for the jurisdiction. The 95 
percent of median area purchase price 
must be established in accordance with 
a market analysis which ensured that a 
sufficient number of recent housing 
sales are included in the survey. Sales 
must cover the requisite number of 
months based on volume: For 500 or 
more sales per month, a one-month re-
porting period; for 250 through 499 sales 
per month, a two-month reporting pe-
riod; for less than 250 sales per month, 
at least a three-month reporting pe-
riod. The data must be listed in ascend-
ing order of sales price. The address of 
the listed properties must include the 
location within the participating juris-
diction. Lot, square and subdivision 
data may be substituted for the street 
address. The housing sales data must 
reflect all, or nearly all, of the one- 
family house sales in the entire par-
ticipating jurisdiction. To determine 
the median, take the middle sale on 
the list if an odd number of sales and if 
an even number, take the higher of the 
middle numbers and consider it the me-
dian. After identifying the median 
sales price, the amount should be mul-
tiplied by .95 to determine the 95 per-
cent of the median area purchase price. 
This information must be submitted to 
the HUD Field Office for review. 
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