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(g) A schedule setting forth all 
sources and uses of funds to implement 
the Restructuring Plan, including set-
ting forth the balances of project ac-
counts before and after restructuring; 

(h) All consideration, direct or indi-
rect, received or to be received by the 
PAE or a related party, if known, in 
connection with any matter addressed 
in the Restructuring Commitment, ex-
cept amounts paid or to be paid by 
HUD; and 

(i) Other terms and conditions pre-
scribed by HUD. 

§ 401.405 Restructuring Commitment 
review and approval by HUD. 

HUD will either approve the Restruc-
turing Commitment as submitted, re-
quire changes as a condition for ap-
proval, or reject the Plan. If the Plan is 
rejected, HUD will inform the PAE of 
the reasons for rejection, and the PAE 
will inform the owner. HUD’s rejection 
of the Plan is subject to the dispute 
and administrative appeal provisions of 
subpart F of this part. 

§ 401.406 Execution of Restructuring 
Commitment. 

When HUD approves the Restruc-
turing Commitment, the PAE will de-
liver the Restructuring Commitment 
to the owner for execution. The Re-
structuring Commitment becomes 
binding upon execution by the owner. 
An owner who does not execute the Re-
structuring Commitment may appeal 
its terms and seek modification under 
subpart F of this part. 

§ 401.407 Closing conducted by PAE. 
After the owner has executed the Re-

structuring Commitment, the PAE 
must arrange for a closing to execute 
all documents necessary for implemen-
tation of the Restructuring Plan. The 
PAE must use standard documents ap-
proved by HUD, with modifications 
only as necessary to comply with appli-
cable State or local laws, or such other 
modifications as are approved in writ-
ing by HUD. 

§ 401.408 Affordability and use restric-
tions required. 

(a) General. The Restructuring Plan 
must provide that the project will be 
subject to affordability and use restric-

tions in a Use Agreement acceptable to 
HUD. The Use Agreement must be re-
corded and in effect for at least 30 
years. It must include at least the pro-
visions required by paragraphs (b) 
through (j) of this section. 

(b) Use restriction. The project must 
continue to be used for residential use 
with no reduction in the number of res-
idential units without prior HUD ap-
proval. 

(c) Affordability restrictions. Except 
during a period when at least 20 per-
cent of the units in a project receive 
project-based assistance: 

(1) At least 20 percent of the units in 
the project must be leased to families 
whose adjusted income does not exceed 
50 percent of the area median income 
as determined by HUD, with adjust-
ments for household size, at rents no 
greater than 30 percent of 50 percent of 
the area median income; or 

(2) At least 40 percent of the units in 
the project must be leased to families 
whose adjusted income does not exceed 
60 percent of the area median income 
as determined by HUD, with adjust-
ments for household size, at rents no 
greater than 30 percent of 60 percent of 
the area median income. 

(d) Comparable configuration. The type 
and size of the units that satisfy the af-
fordability restrictions of paragraph (c) 
of this section must be comparable to 
the type and size of the units for the 
project as a whole. 

(e) Nondiscrimination against voucher 
holders. An owner must comply with 
the nondiscrimination provisions of 
§ 401.556. 

(f) Enforcement. The Use Agreement 
must contain remedies for breach of 
the Use Agreement, including mone-
tary damages for non-compliance with 
paragraphs (c) and (g) of this section. 

(g) Compliance with physical condition 
standards. The Use Agreement must re-
quire that the property be maintained 
in compliance with the requirements of 
§ 401.558. 

(h) Reporting. The Use Agreement 
must contain appropriate financial and 
other reporting requirements for the 
owner. These reports must comply with 
the Real Estate Assessment Center 
protocol or subsequent standards re-
quired by HUD. 

VerDate Mar<15>2010 10:21 May 10, 2011 Jkt 223078 PO 00000 Frm 00618 Fmt 8010 Sfmt 8010 Y:\SGML\223078.XXX 223078W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



609 

Housing and Multifamily Housing Assistance Restructuring, HUD § 401.411 

(i) Enforcement and amendment. The 
Use Agreement will be enforceable by 
interested parties to be specified in the 
Agreement, which will include HUD, 
the PAE, project tenants, organiza-
tions representing project tenants, and 
the unit of local government. The Use 
Agreement must require the party 
bringing enforcement action to give 
the owner notice and a reasonable op-
portunity to cure any violations. 

(j) Modifications. HUD will retain the 
right to approve modifications of the 
Use Agreement agreed to by the owner 
without the consent of any other party, 
including those having the right of en-
forcement. The owner must post promi-
nently on project property notice of 
any modifications approved by HUD. 

(k) Owner obligation to accept project- 
based assistance. Subject to the avail-
ability of appropriated funds, the 
owner of the project must accept any 
offer of renewal of project-based assist-
ance if the offer is in accordance with 
the terms and conditions specified in 
the Restructuring Plan. 

[65 FR 15485, Mar. 22, 2000, as amended at 65 
FR 53900, Sept. 6, 2000] 

§ 401.410 Standards for determining 
comparable market rents. 

(a) When are comparable market rents 
required? The Restructuring Plan must 
establish restructured rents for 
project-based assistance at comparable 
market rents unless the PAE finds that 
exception rents are necessary under 
§ 401.411. 

(b) Comparable market rents defined. 
Comparable market rents are the rents 
charged for properties that the PAE de-
termines to be comparable properties 
(as defined in section 512(1) of MAHRA, 
but also excluding section 202 or sec-
tion 811 projects assisted under part 891 
of this title). For purposes of section 
512(1), other relevant characteristics 
include any applicable rent control and 
other characteristics determined by 
the PAE. The PAE may make appro-
priate adjustments when needed to en-
sure comparability of properties. 

(c) Methodology for determining com-
parable market rents. If the PAE is un-
able to identify at least three com-
parable properties within the local 
market, the PAE may: 

(1) Use non-comparable housing stock 
within that market from which adjust-
ments can be made; or 

(2) If necessary to go outside the 
market, use comparable properties as 
far outside the local market as it finds 
reasonable, from which adjustments 
can be made. 

(d) Using FMR as last resort. If the 
PAE is unable to identify enough prop-
erties under paragraph (c) of this sec-
tion, comparable market rents must be 
set at 90 percent of the Fair Market 
Rents for the relevant market area. 

§ 401.411 Guidelines for determining 
exception rents. 

(a) When do exception rents apply? (1) 
The Restructuring Plan may provide 
for exception rents established under 
section 514(g)(2) of MAHRA for project- 
based assistance if the PAE determines 
that project income under the rent lev-
els established under § 401.410 would be 
inadequate to meet the costs of oper-
ating the project as described in para-
graph (b) of this section and that the 
housing needs of the tenants and the 
community could not be adequately ad-
dressed. 

(2) In any fiscal year, the PAE may 
not request HUD to approve Restruc-
turing Plans with exception rents for 
more than 20 percent of all units cov-
ered by the PRA, except that HUD may 
approve a waiver of this 20 percent lim-
itation based on the PAE’s narrative 
explanation of special need. 

(b) How are exception rents calculated? 
(1) Exception rents must be set at a 
level sufficient to support the costs of 
operating the project. The PAE must 
take into account the following cost 
items: 

(i) Debt service on the second mort-
gage under § 401.461(a) or a rehabilita-
tion loan included in the Restructuring 
Plan; 

(ii) The operating expenses of the 
project, as determined by the PAE, in-
cluding: 

(A) Contributions to adequate re-
serves for replacement; 

(B) The costs of maintenance and 
necessary rehabilitation; 

(C) Other eligible costs permitted 
under the section 8 program; 
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