AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§941.614

may execute with the PHA a front-end
ACC amendment and the special
mixed-finance amendment to the ACC
(and/or grant agreement) to provide ad-
vances for the purposes, and in the
amounts, approved by HUD.

(b) Standard drawdown requirements.
HUD will review the evidentiary mate-
rials and other documents submitted
pursuant to §941.610, and, upon deter-
mining that such documents are satis-
factory, may approve a drawdown of
development funds, consistent with the
following requirements:

(1) A PHA may only draw down pub-
lic housing development funds in an ap-
proved ratio to other public and pri-
vate funds, in accordance with a draw
schedule prepared by the PHA and ap-
proved by HUD. The PHA and its part-
ner shall certify, in a form prescribed
by HUD, prior to the initial drawdown
of public housing development funds
that the PHA will not draw down and
the partner will not request more pub-
lic housing grant funds than necessary
to meet the PHA’s pro rata share of the
development costs. The PHA shall draw
down public housing development funds
only when payment is due and after in-
spection and acceptance of work cov-
ered by the draw. The PHA shall re-
lease funds to its partner promptly,
normally within two working days of
receipt of the funds from HUD, and
only in accordance with the ratio ap-
proved by HUD. The PHA’s partner
shall take prompt action to distribute
the funds, normally within two work-
ing days of receipt of the funds from
the PHA;

(2) Each drawdown of public housing
development funds constitutes a cer-
tification by the PHA that:

(i) All the representations and war-
ranties of the PHA, as submitted in ac-
cordance with this subpart, continue to
be valid, true, and in full force and ef-
fect;

(ii) The PHA is in full compliance
with all of the PHA’s obligations pur-
suant to this part which, by their
terms, are applicable at the time of the
drawdown of the public housing devel-
opment funds, and that to the best of
the PHA’s knowledge, it is not in de-
fault under the ACC, as amended;

(iii) All conditions precedent to the
PHA’s authority to draw down the pub-
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lic housing grant funds have been satis-
fied;

(iv) The public housing grant funds
to be drawn down will be used for eligi-
ble costs actually incurred or to be in-
curred in accordance with the provi-
sions of this subpart and the approved
proposal; and

(v) The ratio for the draw down of
funds is satisfied.

(c) The standard drawdown require-
ments set forth in paragraph (b) of this
section (including the requirement
that public housing development funds
must be drawn down in an approved
ratio to other public and private funds)
do not apply to front-end assistance ap-
proved by HUD pursuant to paragraph
(a) of this section.

§941.614 HUD monitoring and review.

HUD shall monitor and review the
implementation of the PHA’s approved
proposal in accordance with require-
ments prescribed by HUD in a special
mixed-finance amendment to the ACC
(and/or grant agreement).

§941.616 Sanctions.

In the event the public housing units
that are proposed to be developed
under this subpart are not developed in
accordance with the projected develop-
ment schedule, the approved proposal,
and all applicable Federal require-
ments, or if the units are not operated
in accordance with applicable require-
ments, HUD may impose sanctions on
the PHA, and/or seek legal and equi-
table relief, in accordance with re-
quirements prescribed by HUD in the
special mixed-finance amendment to
the ACC (and/or grant agreement).

PART  943—PUBLIC HOUSING
AGENCY  CONSORTIA  AND
JOINT VENTURES

Subpart A—General

Sec.
943.100 What is the purpose of this part?

Subpart B—Consortia

943.115 What programs are covered under
this subpart?

943.118 What is a consortium?

943.120 What programs of a PHA are in-
cluded in a consortium’s functions?
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943.122 How is a consortium organized?

943.124 What elements must a consortium
agreement contain?

943.126 What is the relationship between
HUD and a consortium?

943.128 How does a consortium carry out
planning and reporting functions?

943.130 What are the responsibilities of par-
ticipating PHAs?

Subpart C—Subsidiaries, Affiliates, Joint
Ventures in Public Housing

943.140 What programs and activities are
covered by this subpart?

943.142 In what types of operating organiza-
tions may a PHA participate?

943.144 What financial impact do operations
of a subsidiary, affiliate, or joint venture
have on a PHA?

943.146 What impact does the use of a sub-
sidiary, affiliate, or joint venture have
on financial accountability to HUD and
the Federal government?

943.148 What procurement standards apply
to PHAs selecting partners for a joint
venture?

943.150 What procurement standards apply
to a PHA’s joint venture partner?

943.1561 What procurement standards apply
to a joint venture itself?

AUTHORITY: 42 U.S.C. 1437k and 3535(d).

SOURCE: 65 FR 71207, Nov. 29, 2000, unless
otherwise noted.

Subpart A—General

§943.100 What is the purpose of this
part?

This part authorizes public housing
agencies (PHAs) to form consortia,
joint ventures, affiliates, subsidiaries,
partnerships, and other business ar-
rangements under section 13 of the
United States Housing Act of 1937 (42
U.S.C. 1437k). Under this authority,
PHAs participating in a consortium
enter into a consortium agreement,
submit joint PHA Plans to HUD, and
may combine all or part of their fund-
ing and program administration. This
part does not preclude a PHA from en-
tering cooperative arrangements to op-
erate its programs under other author-
ity, as long as they are consistent with
other program regulations and require-
ments.

§943.120

Subpart B—Consortia

§943.115 What programs are covered
under this subpart?

(a) Except as provided in paragraph
(b) of this section, this subpart applies
to the following:

(1) PHA administration of public
housing or Section 8 programs under
an Annual Contributions Contract
(ACC) with HUD; and

(2) PHA administration of grants to
the PHA in connection with its public
housing or Section 8 programs.

(b) This subpart does not apply to the
following:

(1) PHA administration of Section 8
projects assigned to a PHA for contract
administration pursuant to an ACC en-
tered under the Request for Proposals
(RFP) published May 19, 1999 (64 FR
27358);

(2) Section 8 contract administration
of a restructured subsidized multi-
family project by a Participating Ad-
ministrative Entity in accordance with
part 401 of this title; or

(3) A PHA in its capacity as owner of
a Section 8 project.

§943.118 What is a consortium?

A consortium consists of two or more
PHAs that join together to perform
planning, reporting, and other adminis-
trative or management functions for
participating PHAs, as specified in a
consortium agreement. A consortium
also submits a joint PHA Plan. The
lead agency collects the assistance
funds from HUD that would be paid to
the participating PHAs for the ele-
ments of their operations that are ad-
ministered by the consortium and allo-
cates them according to the consor-
tium agreement. The participating
PHAs must adopt the same fiscal year
so that the applicable periods for sub-
mission and review of the joint PHA
Plan are the same. Notwithstanding
any other regulation, PHAs proposing
to form consortia may request and
HUD may approve changes in PHA fis-
cal years to make this possible.

§943.120 What programs of a PHA are
included in a consortium’s func-
tions?

(a) A PHA may enter a consortium
under this subpart for administration
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of any of the following program cat-
egories:

(1) The PHA’s public housing pro-
gram (which may include either the op-
erating fund or the capital fund, or
both);

(2) The PHA’s Section 8 voucher and
certificate program (including the
project-based certificate and voucher
programs and special housing types);

(3) The PHA’s Section 8 Moderate Re-
habilitation program, including Single
Room Occupancy program;

(4) All other project-based Section 8
programs administered by the PHA
under an ACC with HUD; and

(5) Any grant programs of the PHA in
connection with its Section 8 or public
housing programs, such as the Drug
Elimination program or the Resident
Opportunities and Self-Sufficiency pro-
gram, to the extent not inconsistent
with the terms of the governing docu-
ments for the grant program’s funding
source.

(b) If a PHA elects to enter a consor-
tium with respect to a category speci-
fied in paragraph (a) of this section,
the consortium must cover the PHA’s
whole program under the ACC with
HUD for that category, including all
dwelling units and all funding for that
program under the ACC with HUD.

§943.122 How is a consortium orga-
nized?

(a) PHAs that elect to form a consor-
tium enter into a consortium agree-
ment among the participating PHAs,
specifying a lead agency (see §943.124),
and submit a joint PHA Plan (§943.118).
HUD enters into any necessary pay-
ment agreements with the lead agency
and the other participating PHAs (see
§943.126) to provide that HUD funding
to the participating PHAs for program
categories covered by the consortium
will be paid to the lead agency.

(b) The lead agency must not be a
PHA that is designated as a ‘‘troubled
PHA” by HUD, that has been deter-
mined by HUD to fail the civil rights
compliance threshold for new funding,
or that has had a PHAS designation
withheld for civil rights or other rea-
sons. The lead agency is designated to
receive HUD program payments on be-
half of participating PHAs, to admin-
ister HUD requirements for adminis-
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tration of the funds, and to apply the
funds in accordance with the consor-
tium agreement and HUD regulations
and requirements.

§943.124 What elements must a con-
sortium agreement contain?

(a) The consortium agreement among
the participating PHAs governs the
formation and operation of the consor-
tium. The consortium agreement must
be consistent with any payment agree-
ments between the participating PHAs
and HUD and must specify the fol-
lowing:

(1) The names of the participating
PHAs and the program categories each
PHA is including under the consortium
agreement;

(2) The name of the lead agency;

(3) The functions to be performed by
the lead agency and the other partici-
pating PHAs during the term of the
consortium;

(4) The allocation of funds among
participating PHAs and responsibility
for administration of funds paid to the
consortium; and

(5) The period of existence of the con-
sortium and the terms under which a
PHA may join or withdraw from the
consortium before the end of that pe-
riod. To provide for orderly transition,
addition or withdrawal of a PHA and
termination of the consortium must
take effect on the anniversary of the
consortium’s fiscal year.

(b) The agreement must acknowledge
that the participating PHAs are sub-
ject to the joint PHA Plan submitted
by the lead agency.

(c) The agreement must be signed by
an authorized representative of each
participating PHA.

§943.126 What is the relationship be-
tween HUD and a consortium?

HUD has a direct relationship with
the consortium through the PHA Plan
process and through one or more pay-
ment agreements, executed in a form
prescribed by HUD, under which HUD
and the participating PHAs agree that
program funds will be paid to the lead
agency on behalf of the participating
PHAs. Such funds must be used in ac-
cordance with the consortium agree-
ment, the joint PHA Plan and HUD
regulations and requirements.
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§943.128 How does a consortium carry
out planning and reporting func-
tions?

(a) During the term of the consor-
tium agreement, the consortium must
submit joint five-year Plans and joint
Annual Plans for all participating
PHAs, in accordance with part 903 of
this chapter. HUD may prescribe meth-
ods of submission for consortia gen-
erally and where the consortium does
not cover all program categories.

(b) The consortium must maintain
records and submit reports to HUD, in
accordance with HUD regulations and
requirements, for all of the partici-
pating PHAs. All PHAs will be bound
by Plans and reports submitted to HUD
by the consortium for programs cov-
ered by the consortium.

(c) Each PHA must keep a copy of
the consortium agreement on file for
inspection. The consortium agreement
must also be a supporting document to
the joint PHA Plan.

§943.130 What are the responsibilities
of participating PHAs?

(a) Responsibilities, generally. Despite
participation in a consortium, each
participating PHA remains responsible
for its own obligations under its ACC
with HUD. This means that the PHA
has an obligation to assure that all
program funds, including funds paid to
the lead agency for administration by
the consortium, are used in accordance
with HUD regulations and require-
ments, and that the PHA program is
administered in accordance with HUD
regulations and requirements. Any
breach of program requirements with
respect to a program covered by the
consortium agreement is a breach of
the ACC with each of the participating
PHAs, so each PHA is responsible for
the performance of the consortium.

(b) Applicability of independent audit
and performance assessment system re-
quirements to consortia. Where the lead
agency will manage substantially all
program and activities of the consor-
tium, HUD interprets financial ac-
countability to rest with the consor-
tium and thus HUD will apply inde-
pendent audit and performance assess-
ment requirements on a consortium-
wide basis. Where the lead agency will
not manage substantially all programs

§943.142

and activities of a consortium, the con-
sortium shall indicate in its PHA Plan
submission which PHAs have financial
accountability for the programs. The
determination of financial account-
ability shall be made in accordance
with generally accepted accounting
principles, as determined in consulta-
tion with an independent public ac-
countant. In such situations, HUD will
apply independent audit and perform-
ance assessment requirements con-
sistent with that determination. With
respect to any consortium, however,
HUD may determine (based on a re-
quest from the consortium or other cir-
cumstances) to apply independent
audit and performance requirements on
a different basis where this would pro-
mote sound management.

Subpart C—Subsidiaries, Affiliates,
Joint Ventures in Public Housing

§943.140 What programs and activities
are covered by this subpart?

(a) This subpart applies to the provi-
sion of a PHA’s public housing admin-
istrative and management functions,
and to the provision (or arranging for
the provision) of supportive and social
services in connection with public
housing. This subpart does not apply to
activities of a PHA that are subject to
the requirements of part 941, subpart F,
of this title.

(b) For purposes of this subpart, the
term ‘‘joint venture partner’” means a
participant (other than a PHA) in a
joint venture, partnership, or other
business arrangement or contract for
services with a PHA.

(c) This part does not affect a PHA’s
authority to use joint ventures, as may
be permitted under State law, when
using non-1937 Act funds.

§943.142 In what types of operating
organizations may a PHA partici-
pate?

(a) A PHA may create and operate a
wholly owned or controlled subsidiary
or other affiliate; may enter into joint
ventures, partnerships, or other busi-
ness arrangements with individuals, or-
ganizations, entities, or governmental
units. A subsidiary or affiliate may be
a nonprofit corporation. A subsidiary
or affiliate may be an organization
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§943.144

controlled by the same persons who
serve on the governing board of the
PHA or who are employees of the PHA.

(b) The purpose of any of these oper-
ating organizations would be to admin-
ister programs of the PHA.

§943.144 What financial impact do op-
erations of a subsidiary, affiliate, or
joint venture have on a PHA?

Income generated by subsidiaries, af-
filiates, or joint ventures formed under
the authority of this subpart is to be
used for low-income housing or to ben-
efit the residents assisted by the PHA.
This income will not cause a decrease
in funding provided under the public
housing program, except as otherwise
provided under the Operating Fund and
Capital Fund formulas.

§943.146 What impact does the use of
a subsidiary, affiliate, or joint ven-
ture have on financial account-
ability to HUD and the Federal gov-
ernment?

None; the subsidiary, affiliate, or
joint venture is subject to the same au-
thority of HUD, HUD’s Inspector Gen-
eral, and the Comptroller General to
audit its conduct.

§943.148 What procurement standards
apply to PHAs selecting partners
for a joint venture?

(a) The requirements of part 85 of
this title are applicable to this part,
subject to paragraph (b) of this section,
in connection with the PHA’s public
housing program.

(b) A PHA may use competitive pro-
posal procedures for qualifications-
based procurement (request for quali-
fications or “RFQ’), or may solicit a
proposal from only one source (‘‘sole
source’’) to select a joint venture part-
ner to perform an administrative or
management function of its public
housing program or to provide or ar-
range to provide supportive or social
services covered under this part, under
the following circumstances:

(1) The proposed joint venture part-
ner has under its control and will make
available to the partnership substan-
tial, unique and tangible resources or
other benefits that would not other-
wise be available to the PHA on the
open market (e.g., planning expertise,
program experience, or financial or
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other resources). In this case, the PHA
must maintain documentation to sub-
stantiate both the cost reasonableness
of its selection of the proposed partner
and the unique qualifications of the
partner: or

(2) A resident group or a PHA sub-
sidiary is willing and able to act as the
PHA’s partner in performing adminis-
trative and management functions or
to provide supportive or social services.
This entity must comply with the re-
quirements of part 84 of this title (if
the entity is a nonprofit) or part 85 of
this title (if the entity is a State or
local government) with respect to its
selection of the members of the team
and the members must be paid on a
cost-reimbursement basis only. The
PHA must maintain documentation
that indicates both the cost reason-
ableness of its selection of a resident
group or PHA subsidiary and the abil-
ity of that group or subsidiary to act as
the PHA’s partner under this provision.

§943.150 What procurement standards
apply to a PHA’s joint venture part-
ner?

(a) General. A joint venture partner is
not a grantee or subgrantee and, ac-
cordingly, is not required to comply
with part 84 or part 85 of this title in
its procurement of goods and services
under this part. The partner must com-
ply with all applicable State and local
procurement and conflict of interest
requirements with respect to its selec-
tion of entities to assist in PHA pro-
gram administration.

(b) Exception. If the joint venture
partner is a subsidiary, affiliate, or
identity of interest party of the PHA,
it is subject to the requirements of
part 85 of this title. HUD may, on a
case-by-case basis, exempt such a joint
venture partner from the need to com-
ply with requirements under part 85 of
this title if HUD determines that the
joint venture has developed an accept-
able alternative procurement plan.

(c) Contracting with identity-of-interest
parties. A joint venture partner may
contract with an identity-of-interest
party for goods or services, or a party
specified in the selected bidder’s re-
sponse to a RFP or RFQ (as applica-
ble), without the need for further pro-
curement if:
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(1) The PHA can demonstrate that its
original competitive selection of the
partner clearly anticipated the later
provision of such goods or services;

(2) Compensation of all identity-of-
interest parties is structured to ensure
there is no duplication of profit or ex-
penses; and

(3) The PHA can demonstrate that its
selection is reasonable based upon pre-
vailing market costs and standards,
and that the quality and timeliness of
the goods or services is comparable to
that available in the open market. For
purposes of this paragraph (c), an
‘“‘identity-of-interest party” means a
party that is wholly owned or con-
trolled by, or that is otherwise affili-
ated with, the partner or the PHA. The
PHA may use an independent organiza-
tion experienced in cost valuation to
determine the cost reasonableness of
the proposed contracts.

§943.151 What procurement standards
apply to a joint venture itself?

(a) When the joint venture as a whole
is controlled by the PHA or an identity
of interest party of the PHA, the joint
venture is subject to the requirements
of part 85 of this title.

(b) If a joint venture is not controlled
by the PHA or an identity of interest
party of the PHA, then the rules that
apply to the other partners apply. See
§943.150.

PART 945—DESIGNATED HOUS-
ING—PUBLIC HOUSING DES-
IGNATED FOR OCCUPANCY BY
DISABLED, ELDERLY, OR DISABLED
AND ELDERLY FAMILIES

Subpart A—General

Sec.

945.101 Purpose.

945.103 General policies.
945.1056 Definitions.

Subpart B—Application and Approval
Procedures

945.201 Approval to designate housing.

945.203 Allocation plan.

945.205 Designated housing for disabled fam-
ilies.

Subpart C—Operating Designated Housing

945.301 General requirements.

§945.103

945.303 Requirements governing occupancy
in designated housing.

AUTHORITY: 42 U.S.C. 1473e and 3535(d).

SOURCE: 59 FR 17662, Apr. 13, 1994, unless
otherwise noted.

Subpart A—General

§945.101 Purpose.

The purpose of this part is to provide
for designated housing as authorized by
section 7 of the U.S. Housing Act of
1937 (42 U.S.C. 1437e). Section 7 provides
public housing agencies with the op-
tion, subject to the requirements and
procedures of this part, to designate
public housing projects, or portions of
public housing projects, for occupancy
by disabled families, elderly families,
or mixed populations of disabled fami-
lies and elderly families.

§945.103 General policies.

(a) Agency participation. Participation
in this program is limited to public
housing agencies (PHAs) (as this term
is defined in 24 CFR 913.102) that elect
to designate public housing projects for
occupancy by disabled families, elderly
families, or disabled families and elder-
ly families, as provided by this part.

(b) Eligible housing—(1) Designation of
public housing. Projects eligible for des-
ignation under this part are public
housing projects as described in the
definition of ‘‘project’ in §945.105.

(2) Additional housing resources. To
meet the housing and supportive serv-
ice needs of elderly families, and dis-
abled families, including non-elderly
disabled families, who will not be
housed in a designated project, PHAs
shall utilize housing resources that
they own, control, or have received
preliminary notification that they will
obtain (e.g., section 8 certificates and
vouchers). They also may utilize hous-
ing resources for which they plan to
apply during the period covered by the
allocation plan, and that they have a
reasonable expectation of obtaining.
PHAs also may utilize, to the extent
practicable, any housing facilities that
they own or control in which sup-
portive services are already provided,
facilitated or coordinated, such as
mixed housing, shared housing, family
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