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§ 891.115 Notice of funding avail-
ability. 

Following an allocation of authority 
under § 891.110, HUD shall publish a sep-
arate Notice of Funding Availability 
(NOFA) for the Section 202 Program of 
Supportive Housing for the Elderly and 
for the Section 811 Program of Sup-
portive Housing for Persons with Dis-
abilities in the FEDERAL REGISTER. The 
NOFAs will contain specific informa-
tion on how and when to apply for the 
available capital advance authority, 
the contents of the application, and the 
selection process. 

§ 891.120 Project design and cost 
standards. 

In addition to the special project 
standards described in §§ 891.210 and 
891.310, as applicable, the following 
standards apply: 

(a) Property standards. Projects under 
this part must comply with HUD Min-
imum Property Standards, unless oth-
erwise indicated in this part. 

(b) Accessibility requirements. Projects 
under this part must comply with the 
Uniform Federal Accessibility Stand-
ards (See 24 CFR 40.7 for availability), 
section 504 of the Rehabilitation Act of 
1973 and HUD’s implementing regula-
tions (24 CFR part 8), and for new con-
struction multifamily housing 
projects, the design and construction 
requirements of the Fair Housing Act 
and HUD’s implementing regulations 
at 24 CFR part 100. For the Section 811 
Program of Supportive Housing for 
Persons with Disabilities, see addi-
tional accessibility requirements in 
§ 891.310(b). 

(c) Restrictions on amenities. Projects 
must be modest in design. In individual 
units in supportive housing for the el-
derly and in independent living facili-
ties for persons with disabilities, amen-
ities not eligible for HUD funding in-
clude individual unit balconies and 
decks, atriums, bowling alleys, swim-
ming pools, saunas, Jacuzzis, trash 
compactors, washers and dryers. How-
ever, HUD funding is eligible to pay for 
washers and dryers in group homes for 
persons with disabilities. Sponsors may 
include certain excess amenities, but 
must pay for them from sources other 
than the section 202 or 811 capital ad-
vance. They must also pay for the con-

tinuing operating costs associated with 
any excess amenities from sources 
other than the section 202 or 811 project 
rental assistance contract. 

(d) Smoke detectors. After October 30, 
1992, each dwelling unit must include 
at least one battery-operated or hard- 
wired smoke detector, in proper work-
ing condition, on each level of the unit. 

(e) Projects under this part may have 
on their sites commercial facilities for 
the benefit of residents of the project 
and of the community in which the 
project is located, so long as the com-
mercial facilities are not subsidized 
with funding under the supportive 
housing programs for the elderly or 
persons with disabilities. Such com-
mercial facilities are considered public 
accommodations under Title III of the 
Americans with Disabilities Act and 
must be accessible under the require-
ments of that Act. 

[61 FR 11956, Mar. 22, 1996, as amended at 68 
FR 67320, Dec. 1, 2003; 73 FR 29985, May 23, 
2008] 

§ 891.125 Site and neighborhood stand-
ards. 

All sites must meet the following site 
and neighborhood requirements: 

(a) The site must be adequate in size, 
exposure, and contour to accommodate 
the number and type of units proposed, 
and adequate utilities (water, sewer, 
gas, and electricity) and streets must 
be available to service the site. 

(b) The site and neighborhood must 
be suitable from the standpoint of fa-
cilitating and furthering full compli-
ance with the applicable provisions of 
Title VI of the Civil Rights Act of 1964, 
the Fair Housing Act, Executive Order 
11063 (27 FR 11527, 3 CFR, 1958–1963 
Comp., p. 652); as amended by Execu-
tive Order 12259, (46 FR 1253, 3 CFR, 
1980 Comp., p. 307)); section 504 of the 
Rehabilitation Act of 1973, and imple-
menting HUD regulations. 

(c) New construction sites must meet 
the following site and neighborhood re-
quirements: 

(1) The site must not be located in an 
area of minority concentration (or mi-
nority elderly concentration under the 
Section 202 Program) except as per-
mitted under paragraph (c)(2) of this 
section, and must not be located in a 
racially mixed area if the project will 
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cause a significant increase in the pro-
portion of minority to nonminority 
residents (or minority elderly to non-
minority elderly residents, under the 
Section 202 Program) in the area. 

(2) A project may be located in an 
area of minority concentration (or mi-
nority elderly concentration, under the 
Section 202 Program) only if: 

(i) Sufficient, comparable opportuni-
ties exist for housing for minority el-
derly households or minority disabled 
households, as applicable (or minority 
families, for projects funded under 
§§ 891.655 through 891.790), in the income 
range to be served by the proposed 
project, outside areas of minority con-
centration (see paragraph (c)(3) of this 
section for further guidance on this cri-
terion); or 

(ii) The project is necessary to meet 
overriding housing needs that cannot 
be met in that housing market area 
(see paragraph (c)(4) of this section for 
further guidance on this criterion). 

(3)(i) Sufficient does not require that 
in every locality there be an equal 
number of assisted units within and 
outside of areas of minority concentra-
tion. Rather, application of this stand-
ard should produce a reasonable dis-
tribution of assisted units each year 
which over a period of several years 
will approach an appropriate balance of 
housing opportunities within and out-
side areas of minority concentration. 
An appropriate balance in any jurisdic-
tion must be determined in light of 
local conditions affecting the range of 
housing choices available for very low- 
income minority elderly or disabled 
households, as applicable (or low-in-
come minority families, for projects 
funded under §§ 891.655 through 891.790), 
and in relation to the racial mix of the 
locality’s population. 

(ii) Units may be considered to be 
comparable opportunities if they have 
the same household type (elderly or 
disabled, as applicable) and tenure type 
(owner/renter); require approximately 
the same total tenant payment; serve 
the same income group; are located in 
the same housing market; and are in 
standard condition. 

(iii) Application of this sufficient, 
comparable opportunities standard in-
volves assessing the overall impact of 
HUD-assisted housing on the avail-

ability of housing choices for very low- 
income minority elderly or disabled 
households, as applicable (or low-in-
come minority families, for projects 
funded under §§ 891.655 through 891.790), 
in and outside areas of minority con-
centration, and must take into account 
the extent to which the following fac-
tors are present, along with any other 
factor relevant to housing choice: 

(A) A significant number of assisted 
housing units are available outside 
areas of minority concentration. 

(B) There is significant integration of 
assisted housing projects constructed 
or rehabilitated in the past ten years, 
relative to the racial mix of the eligi-
ble population. 

(C) There are racially integrated 
neighborhoods in the locality. 

(D) Programs are operated by the lo-
cality to assist minority elderly or dis-
abled households, as applicable (or mi-
nority families, for projects funded 
under §§ 891.655 through 891.790), that 
wish to find housing outside areas of 
minority concentration. 

(E) Minority elderly or disabled 
households, as applicable (or minority 
families, for projects funded under 
§§ 891.655 through 891.790), have bene-
fitted from local activities (e.g., acqui-
sition and write-down of sites, tax re-
lief programs for homeowners, acquisi-
tions of units for use as assisted hous-
ing units) undertaken to expand choice 
for minority households (or families) 
outside of areas of minority concentra-
tion. 

(F) A significant proportion of minor-
ity elderly or disabled households, as 
applicable (or minority households, for 
projects funded under §§ 891.655 through 
891.790), have been successful in finding 
units in nonminority areas under the 
Section 8 Certificate and Housing 
Voucher programs. 

(G) Comparable housing opportuni-
ties have been made available outside 
areas of minority concentration 
through other programs. 

(4) Application of the overriding hous-
ing needs criterion, for example, per-
mits approval of sites that are an inte-
gral part of an overall local strategy 
for the preservation or restoration of 
the immediate neighborhood and of 
sites in a neighborhood experiencing 
significant private investment that is 

VerDate Mar<15>2010 10:07 May 20, 2011 Jkt 223080 PO 00000 Frm 00192 Fmt 8010 Sfmt 8010 Y:\SGML\223080.XXX 223080er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



183 

Asst. Secy., for Housing—Fed. Housing Commissioner, HUD § 891.140 

demonstrably changing the economic 
character of the area (a ‘‘revitalizing 
area’’). An overriding housing need, how-
ever, may not serve as the basis for de-
termining that a site is acceptable if 
the only reason the need cannot other-
wise be feasibly met is that discrimina-
tion on the basis of race, color, creed, 
sex, or national origin renders sites 
outside areas of minority concentra-
tion unavailable, or if the use of this 
standard in recent years has had the ef-
fect of circumventing the obligation to 
provide housing choice. 

(d) The neighborhood must not be 
one that is seriously detrimental to 
family life or in which substandard 
dwellings or other undesirable condi-
tions predominate, unless there is ac-
tively in progress a concerted program 
to remedy the undesirable conditions. 

(e) The housing must be accessible to 
social, recreational, educational, com-
mercial, and health facilities and serv-
ices, and other municipal facilities and 
services that are at least equivalent to 
those typically found in neighborhoods 
consisting largely of unassisted, stand-
ard housing of similar market rents. 

(f) For the Section 811 Program of 
Supportive Housing for Persons with 
Disabilities, the additional site and 
neighborhood requirements in § 891.320 
apply. 

§ 891.130 Prohibited relationships. 
This section shall apply to capital 

advances under the Section 202 Pro-
gram and the Section 811 Program, as 
well as to loans financed under 
§§ 891.655 through 891.790. 

(a) Conflicts of interest. (1) Officers 
and Board members of either the Spon-
sor or the Owner (or Borrower, as ap-
plicable) may not have any financial 
interest in any contract with the 
Owner or in any firm which has a con-
tract with the Owner. This restriction 
applies so long as the individual is 
serving on the Board and for a period of 
three years following resignation or 
final closing, whichever occurs later. 

(2) The following contracts between 
the Owner (or Borrower, as applicable) 
and the Sponsor or the Sponsor’s non-
profit affiliate will not constitute a 
conflict of interest if no more than two 
persons salaried by the Sponsor or 
management affiliate serve as non-

voting directors on the Owner’s board 
of directors: 

(i) Management contracts (including 
associated management fees); 

(ii) Supportive services contracts (in-
cluding service fees) under the Sup-
portive Housing for the Elderly Pro-
gram; and 

(iii) Developer (consultant) con-
tracts. 

(b) Identity of interest. An identity of 
interest between the Sponsor or Owner 
(or Borrower, as applicable) and any 
development team member or between 
development team members is prohib-
ited until two years after final closing. 

(c) Mixed-finance projects. Section 
891.832 of this part applies to mixed-fi-
nance projects for the elderly and for 
persons with disabilities. 

[61 FR 11956, Mar. 22, 1996, as amended at 70 
FR 54209, Sept. 13, 2005] 

§ 891.135 Amount and terms of capital 
advances. 

(a) Amount of capital advances. The 
amount of capital advances approved 
shall be the amount stated in the noti-
fication of fund reservation, including 
any adjustment required by HUD be-
fore the final closing. The amount of 
the capital advance may not exceed the 
appropriate development cost limit. 

(b) Estimated development cost. The 
amount of the capital advance may not 
exceed the total estimated develop-
ment cost of the project (as determined 
by HUD), less the incremental develop-
ment cost associated with excess amen-
ities and design features to be paid for 
by the Sponsor under § 891.120. 

§ 891.140 Development cost limits. 
(a) HUD shall use the development 

cost limits, established by Notice in 
the FEDERAL REGISTER and adjusted by 
locality, to calculate the fund reserva-
tion amount of the capital advance to 
be made available to individual Own-
ers. Owners that incur actual develop-
ment costs that are less than the 
amount of the initial fund reservation 
shall be entitled to retain 50 percent of 
the savings in a Replacement Reserve 
Account. Such percentage shall be in-
creased to 75 percent for Owners that 
add energy efficiency features. 

(b) The Replacement Reserve Ac-
count established under paragraph (a) 
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